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Strategy Quadrant 3: Integrated 
natural resource management and 
sustainable human settlements
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Sustainable development is about enhancing human well-being and quality of life for all over time, in 

particular those most affected by poverty and inequality. Its underlying rationale is that of resource 

use efficiency and intergenerational equity. If this generation leaves the next generation with degraded 

economic, social and environmental assets and less wealth, then the result will be an unsustainable 

future. Fundamental to understanding sustainable development is recognising the interdependence 

between the way in which we devise and manage our economic, social and environmental systems 

(DEAT 2006).
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1 The chapter at 
a glance
South Africa has seen the transfer of some 4 million 

hectares of land to date through the land reform 

programme. The planned transfer of a further 23 

million hectares of land is still to occur. At the centre 

of the SIS Strategy is the requirement that land reform 

projects should be successful and sustainable. As 

the conceptual framework clarifies in Chapter 6, this 

involves support in four quadrants. 

This chapter reviews key issues and problems related 

to Quadrant 3 – the management of natural resources 

and the establishment and servicing of human 

settlements in the land reform context. It highlights the 

large gap between the variety of environmental laws 

and their alignment and implementation. As has been 

pointed out, this ‘reflects the fact that no single piece 

of legislation governs natural resources management’ 

(Pollard et al. 2007).

We provide an overview of the current complex 

legal framework and obligations associated with 

landownership and natural resource management. 

We also review the different experiences within the 

land reform programme of how to sustainably secure 

housing and service delivery on those land reform 

projects which have a human settlement component. 

We review the legal implications of local government 

providing services on private land.

Finally, the chapter outlines key components of the 

Strategy to enable more integrated approaches to 

natural resource management and the establishment 

and servicing of human settlements.

2 The sustainable 
development 
imperative

2.1 Finding the balance

Discourse on sustainable development and 

environmental management has tended to sit uneasily 

in the land sector. This is partly due to a long history 

of interventions by the State prior to 1994; ostensibly 

with a focus on land use and natural resource 

management, but often associated with dispossession 

and loss or diminution of land and natural resource 

rights. 

The concepts of conservation and environmental 

management became inextricably interlinked with 

authoritarian control and infused with ‘received 

wisdom’ and associated ‘disaster narratives’ 

concerning overgrazing, desertification, deforestation, 

soil erosion and the depletion of natural resources by 

spiralling populations. They were closely shadowed by 

the perception that group tenure systems based on 

common property and subsistence farming systems 

that combined household provisioning and some 

production for the market were backward, unproductive 

and resulted in environmental degradation.

Post-1994, government has tried to reframe 

environmental management in many different ways. 

This started with the inclusion of environmental 

rights in the Constitution and moves to adopt new 

approaches such as participative forest management, 

community-based natural resource management 

and co-management of protected areas by parks 

officials and members of surrounding communities. 

These values and approaches are reflected in a 

suite of new legislation that we review below which 

marks government attempts to move away from older 

resource management paradigms with their emphasis 

on exclusion and harsh enforcement, but which 

nevertheless provide a strict regulatory environment.

Although DLA has taken note of these new directions 

and formally complied with its obligations under 

the National Environmental Management Act,1 the 

evidence from the field indicates that in practice 

environmental and natural resource management 

planning have largely been dismissed as an 

impediment to land reform in a programme that has 

been focused on speeding up the transfer of land. 

Alternatively, it has been assumed that such matters 

are the prerogative of the departments of agriculture.

The fact that DLA’s environmental planning policy 

and guidelines (DLA 2001), which were approved 

by the Minister in 2003, remain unimplemented, 

may well reflect a continuing ambivalence to matters 

‘environmental’ by senior management in DLA. 

However, in this regard they are not alone. The tension 
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between two conflicting sets of needs has been 

growing over the last few years:

• the need to move rapidly to meet social delivery 

targets for land and housing and to drive 

economic growth from new developments; and

• the need for measures to identify and mitigate 

impacts on ecosystem goods and services and 

protect biodiversity.

More widely in South Africa there appears to be a 

growing impatience with what are perceived to be time-

consuming and over-elaborate environmental planning 

and approval procedures. Clearly the challenge is to 

find a viable balance between meeting immediate 

needs and protecting the integrity of the natural 

resource base which provides the foundation on which 

social and economic development rests. 

This has been recognised in a draft policy document by 

the National Treasury (2006) which acknowledges that:

As the South African economy continues to develop, it 

is increasingly important to ensure that it does so in a 

sustainable way and that, at the same time, issues of 

poverty and inequality are effectively addressed. It is, 

therefore, important to appreciate that it’s not just the 

quantity of growth that matters, but also its quality 

(DEAT 2006:9).

Clearly the challenge for land reform is to be able 

to combine accelerated delivery while ensuring that 

quality and sustainability are key features of project 

design and overall impact.

2.2 The relationship 
between resource tenure 
and sustainable resource 
management

Within individual land reform projects it is clear 

that a complex relationship exists between tenure 

and sustainable resource management. The World 

Conservation Union (IUCN)2 argues that:

Sustainable land use practices and sustainable use 

of natural resources are not solely or even largely 

determined by physical or biological factors. The crucial 

determinant of sustainability is a package in which 

human needs are bundled with economic, social and 

political realities. One of the most pressing factors that 

affect sustainability of resource use is tenure (Rihoy, 

undated).

However, the evidence is clear that tenure involves 

much more than the transfer of ownership of property. 

This distinction is reflected in DLA’s guidelines for the 

integration of environmental planning into land reform 

and land development which note that:

There seems to be a conflict between delivery of land 

rights and the delivery of sustainable livelihoods. 

In the legalistic framework of land reform land 

tenure is regarded as a legal construct – a title deed, 

securing rights or a lease. Tenure security does not, 

however guarantee sustainability, since people were 

dispossessed not only of their land, but also of their 

knowledge and skills regarding owning and managing 

land sustainably (DLA 2001:2).

As emphasised in the previous chapter, there can be 

no shortcuts around the determination of rights and 

the development of systems to administer and secure 

the rights of users over time. Failure to invest in this 

process can result in the absence of any tenure system 

at all – ‘open access’ where ‘use turns into abuse and 

overexploitation’ (Rihoy, undated).

Evidence from the literature and the field highlights the 

different tenure contexts which have to be engaged 

with. These can range from: 

• Commonage projects where the municipality 

owns the land and users lease grazing rights in 

terms of a negotiated and legally enforceable 

agreement;

• Redistribution settings where individuals, families 

and larger groups acquire land together, which 

requires agreement on their respective rights of 

use and access;

• Restitution claims where conflict risk may be high 

as people are joined by historical ties to the land, 

but were removed and geographically scattered 

and may no longer constitute a functional 

community with shared rules and agreed land-

use practices; 

• co-management projects where people in 

surrounding communal areas with a set of 

tenure practices and resource management 

assumptions interface with conservation officials 

often working in a completely different paradigm; 

and
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• joint venture agreements involving strategic 

partnerships to manage commercial production 

while allowing access and use to specified 

resources by members at the same time.

In this regard, it is clear that natural resource 

management cannot be divorced from land rights 

management and reduced to a technical exercise. The 

approach which informs the strategy section within this 

chapter is based on the concept of ‘integrated natural 

resource management’. However, we have adapted this 

concept to include the interface between management 

of resources and the determination and management 

of resource tenure rights.

3 Sustainable 
development: From 
rhetoric to practice
Overall the SIS Strategy seeks to reinvigorate the 

imperative of the sustainable development approach 

as defined in NEMA:

Figure 9.1: The nested nature and interdependency of different systems

Sustainable development means the integration of 

social, economic and environmental factors into 

planning implementation and decision-making so as 

to ensure that development serves present and future 

generations.

Consistent with this definition, the draft National 

Sustainable Development Framework (DEAT 2006) 

highlights the nested nature and interdependency of 

different systems.

Importantly, the framework highlights how the 

economic and social political systems are reliant on 

the health of supporting ecosystem services. Clearly 

the health of these systems cannot be taken for 

granted and has major implications for the success 

of land reform and land-based livelihoods in both the 

short and the medium term (DEAT 2006).

3.1 Rethinking current 
planning approaches

This approach requires a rethink of current planning 

approaches adopted in land reform projects which, in 

Ecosystem services

Socio-political systems

Economy

Governance

Source: DEAT 2006.
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addition to ignoring resource tenure, also largely ignore 

or under-value the importance of natural resource use 

for household livelihoods. This is often the result of an 

approach which makes simplistic distinctions between 

‘commercial’ and ‘subsistence’ land uses and farming 

systems without recognising that there is no neat 

distinction between the two. As we have seen from 

various case studies, these systems often co-exist. 

While business plans tend to focus on the continuation 

of productive activities carried out by the previous 

owner, they usually ignore the individual household 

livelihood needs of members. Likewise, most plans 

are silent with respect to resource tenure and natural 

resource management.

Clearly sustainability needs to be understood as a 

holistic concept which focuses on the interrelationship 

between social, institutional, economic and ecological 

dimensions. This chapter primarily examines the social, 

institutional and ecological dimensions of integrated 

natural resource management and the factors which 

contribute to the establishment of sustainable human 

settlements.

3.2 Land reform as a nexus 
of issues

Individual land and agrarian reform projects and area-

based planning approaches cut across all aspects of 

environmental management. Project and area-based 

plans may include the management of:

• human settlement and services;

• water resources and wetlands;

• catchments;

• grazing and common property resources;

• arable land;

• forest and woodland resources;

• biodiversity and threatened species;

• mineral resources; 

• protected areas; and

• fire, drought and flood risk.

Figure 9.2: Land reform as a nexus of social, economic, environmental and institutional issues

Constitution of South Africa

IDP
National Heritage 

Resources Act

Conservation 
of Agricultural 
Resources Act

Communal Land 
Rights Act

Communal 
Property 

Associations Act

Marine Living 
Resources Act

National Environmental 
Management: Biodiversity 

Act

National Environmental 
Management: Protected 

Areas Act

National 
Environmental 

Management Act

Environmental 
Conservation Act

Mineral and 
Petroleum Resources 

Development  Act

National Veld and 
Forest Fire Act

National Forests Act

National Water Act

Mountain Catchment 
Areas Act Acquiring rights, 

securing livelihoods

Environmental 
opportunities & constraints
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Each of these activities and resources is covered by 

specific legislation administered by different national 

and provincial departments. As indicated in Figure 9.2 

and argued elsewhere in this document, land reform 

involves a great deal more than the transfer of land. 

Once land is transferred, the new owners acquire all 

sorts of duties, obligations and liabilities along with 

their new-found land rights.

Much of the legislation highlighted in Figure 9.2 

remains poorly implemented and is generally not 

enforced. There is often a substantial gap between 

what is on the statute books and practice on the 

ground. There is a risk that the huge investment in new 

environmental legislation post-1994 will join the:

long history of failed attempts on the part of outsiders 

(particularly the State) to impose regulations on 

rural land users… Most of these externally initiated 

management interventions have tried to impose 

regulatory systems that did not take the needs of the 

local residents or the local situation into account. It is 

not surprising therefore that they were often ignored 

or only partially implemented (Andrew et al. 2003).

The history of conflict over attempts to regulate natural 

resource use also needs to be borne in mind when 

developing strategies to co-manage natural resources 

on land reform projects. At the same, time, as argued 

above, explicit connections need to be made between 

resource management and the extent to which rights 

of resource use have been equitably determined.

4 Human settlement 
and service provision
This chapter argues that human settlement and service 

provision need to be located in relation to the goals of 

the Integrated Sustainable Rural Development Strategy 

(Presidency 2000) which are to:

• increase investment in physical infrastructure and 

delivery of social services in rural areas;

• enhance rural economic development and 

improve income-generating opportunities;

• consolidate democratic governance and 

redistribution in rural areas;

• ensure gender equity and especially women 

empowerment; and

• facilitate a partnership between government, 

civil society and donor institutions in rural 

development process.

In order to implement the ISRDS, the Integrated 

Sustainable Rural Development Programme was 

launched in February 2001.3 There is an important 

distinction between the SIS Strategy and the ISRDP. 

The emphasis in the ISRDP is on finding the most 

efficient application of budgeted public funds in rural 

areas and to ensure that they are invested in the 

places where they are most needed. The ISRDP is 

not predicated on additional funding from government 

(Hemson et al. 2004). 

While the SIS Strategy also aims improve alignment 

and efficiencies at all levels, it is premised on the 

assumption that additional resources will be needed 

from government to make land reform work and 

transform it into an engine of rural regeneration and 

development.

4.1 Service obligations of 
local government 

The three spheres of government have a duty to 

respect, protect, promote and fulfil all rights contained 

in the Bill of Rights (Chapter 2 of the Constitution). It 

is clear that local, provincial and national government 

have an obligation to ensure the provision of services 

in a sustainable manner (such as providing access 

to water) throughout the Republic of South Africa: 

‘ensuring access to efficient, affordable, economical 

and sustainable water sources is a constitutional 

obligation for all municipalities’ (DWAF 2005:6).

Although municipalities are clearly charged with 

fulfilling the rights contained in the Bill of Rights,

The duty to fulfill does not oblige the state to provide 

individual goods and services to everyone on demand. 

Instead, the state’s duty is to undertake reasonable 

programmes aimed at realizing the rights. Such 

programmes should be inclusive and should no ignore 

the needs of the most vulnerable members of the 

community (Mbazira 2006).
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4.1.1 The municipal legislative 
framework

The overarching municipal legislative framework 

concerning developmental duties, land reform and 

commonage management plans are clearly expressed 

in terms of Section 152(1) of the Constitution. 

The objects of local government are—

(a)...

(b) to ensure the provision of services to communities 

in a sustainable manner;

(c)...

(d) to promote a safe and healthy environment; and

(e) to encourage the involvement of communities and 

community organisations in the matters of local 

government.

In terms of Section 152(2) of the Constitution, a 

municipality must strive, within its financial and 

administrative capacity, to achieve the objects set out 

in sub-section (1).

Section 153 of the Constitution, which deals with the 

developmental duties of municipalities, determines 

that municipalities are obliged:

(a) to structure and manage its administration, and 

the budgeting and planning processes to give 

priority to the basic needs of the community, and 

to promote the social and economic development of 

the community; and,

(b) to participate in national and provincial 

development programmes.

Section 23 of the Municipal Systems Act provides that: 

(1) A municipality must undertake developmentally-

oriented planning so as to ensure that it—

(a) strives to achieve the objects of local 

government set out in section 152 of the 

Constitution;

(b) gives effect to its developmental duties as 

required by section 153 of the Constitution; 

and together with other organs of state 

contribute to the progressive realisation of the 

fundamental rights contained in sections 24, 25, 

26, 27 and 29 of the Constitution.

Section 73(1) of the Municipal Systems Act states:

Municipalities must give effect to the provisions of the 

Constitution and—

(a)...

(b)...

(c) ensure that all members of the local community 

have access to at least the minimum level of basic 

municipal services.

Section 27 of the Constitution, Section 3 of the Water 

Services Act and the Free Basic Water Policy make it 

clear that all persons have a right to basic access to 

water. 

4.1.2 The requirement of sustainable 
service provision

The Constitution requires that such service delivery 

must be provided in a sustainable manner. 

Municipalities are obliged to provide services in a 

financially sustainable manner and this requirement 

obviously presents a great challenge in rural areas 

when services have to be provided to settlements 

which are off the beaten track.

In this regard it is crucial to take into account the 

legislative framework for the determination and 

collection of tariffs,5 including the implementation of 

the indigent subsidy programme as provided for in the 

Municipal Systems Act. 

Municipalities are also obliged to provide services in 

an environmentally sustainable manner which ensures 

that:

(a) the risk of harm to the environment and to 

human health and safety is minimised to 

the extent reasonably possible under the 

circumstances;

(b) the potential benefits to the environment and 

to human health and safety are maximised 

to the extent reasonably possible under the 

circumstances; and

(c) legislation intended to protect the environment is 

complied with.

4.1.3 The reasonableness test

While it is clear from legislation and policy that the 

government must provide access to water and other 

services to all persons residing in South Africa, it is 
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unreasonable to expect the municipality to provide 

bulk infrastructure access to certain far-flung sparse 

settlements located far from urban centres. For 

example, it would be unreasonable to expect the 

municipality to build infrastructure (e.g. water piping) 

spanning 40km to reach the boundary of land owned 

by a CPA to service 20 households.

As with the realisation of socio-economic rights… the 

duty to provide municipal services would not result 

in compelling a municipality to provide a particular 

service to an identifiable resident, but would entail 

a reasonableness review; has a municipality taken 

reasonable measures within its available resources to 

achieve the progressive delivery of a service (Steytler & 

De Visser, forthcoming).

4.1.4 Services on private land

The service delivery scenario is further complicated by 

the fact that once land is transferred to land reform 

beneficiaries it is privately owned, either by individuals 

or more commonly by a communal property institution 

such as a CPA or a trust. 

As a rule, municipalities are barred from erecting and 

installing infrastructure necessary for the provision of 

services on land that it does not own (whether this 

is private land which is owned by a CPA, or national 

or provincial State land). For example, if one builds 

a house on someone else’s land, that ‘someone 

else’ owns the house, based on the common law 

principle that permanent fixtures to immovable 

property become the legal property of the owner of the 

immovable property. This stems from the Roman Dutch 

common law principle expressed by the legal maxim 

superficies solo cedit.6 This poses a central, but not 

insurmountable, problem for service delivery on land 

transferred through the land reform programme. 

However, it is important to note that this principle 

can be overridden by legislation. In a review of the 

SIS Strategy, Dr Hannes Schoombee observed 

that legislation may enable a municipality to install 

infrastructure on private land, even if it means that 

ownership of this infrastructure passes to the private 

landowner. 

The Water Services Act (WSA) provides a good example 

of how the State can provide services on private 

land while retaining control of the infrastructure. The 

WSA enables pipes laid under private land to remain 

the property of water services institutions.7 It also 

enables the State to take over provision of water 

services on private land. It would appear that despite 

the superfices solo cedit principle, there are legal 

mechanisms to enable delivery of water and sanitation 

services on private land, even if these are often not 

well understood or commonly applied in respect of land 

reform projects. 

Water services on privately owned land

In July 2005, DWAF issued a guide for municipalities 

in respect of providing water services to residents 

on privately owned land. The guide makes clear that 

‘all residents, wherever they may live, are entitled to 

receive at last a basic level of water and sanitation 

services’ (DWAF 2005).

This document applies to a range of different types 

of land including: commercial farms, mine-owned 

land, church-owned land, game parks, sectional title/ 

residential complexes and estates. According to the 

guidelines:

There is no legal impediment to the use of government 

grants to fund infrastructures for a poor household on 

private land not owned by that household, provided 

that the intermediary (private landowner) makes a 

financial contribution. This is because the intermediary 

becomes the owner of the infrastructure once it is 

installed. Specific policies regarding the appropriate 

level of contributions and other conditions will be 

developed by DWAF in collaboration with other 

departments (DWAF 2005:14).

Currently ‘intermediaries’ are defined as persons or 

entities that:

must have a written or verbal contract with residents…

the contract needs to be about something other than 

water service provision (e.g. residence or employment 

etc). Since all farmers are required to have contracts 

with their employees, it can be argued that they have 

a prima facie role as water services intermediaries 

(DWAF 2005:13).

The guide implies that the landowner need not 

necessarily pay the entire bill and leaves open how 

much the Municipal Infrastructure Grant would be 

able to contribute for the creation of reticulation and 

infrastructure. The guidelines currently impose the duty 

of water service provision onto the intermediary, rather 

than local government: ‘Intermediaries should strive 
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to provide more than just the basic water services 

wherever practical and feasible…’ (DWAF 2005:10).

It might be argued that the equivalent of such a 

contract in a land reform setting is the agreement 

that the CPA has with its members contained in its 

constitution which, if well drafted, should determine 

individual rights, duties and responsibilities. However, 

the applicability of these guidelines to land acquired 

through the land reform programme which is privately 

owned, but held by a CPI, remains rather fuzzy and 

contains potential contradictions which are explored 

below. 

While DWAF argues is that there is no legal 

impediment preventing use of the MIG to fund a poor 

household situated on land which is not owned by 

the household or by the municipality, it requires that 

the ‘intermediary’ – who is the owner of the land 

(which would be the CPA or trust in the land reform 

context) on which the households are situated – must 

make a financial contribution to the installation of the 

infrastructure, because the landowner will become the 

owner of the infrastructure. 

Given that the CPA is a juristic rather than a natural 

person, this contribution would have to come from the 

members of the CPA who in all probability come from 

poor households. Under other circumstances, poor 

people would qualify for an indigency grant and get 

access to an allocation of free basic services.

Although at first glance the guidelines appear to 

provide a solution, on further scrutiny they do not 

appear to provide a sustainable solution for service 

provision on privately owned land acquired through 

the land reform programme. How these guidelines 

apply to land reform contexts where land is owned 

by a CPI needs further work between DLA and DWAF. 

The challenge for DLA, in conjunction with the local 

authority and DWAF, is to find the correct and most 

appropriate route to ensure that municipal services 

are delivered to land reform projects with a settlement 

component. 

4.1.5 Township establishment and 
land reform

Currently municipalities are not able to construct 

infrastructure, deliver services and recoup service 

delivery fees unless the necessary contractual 

arrangements have been put in place. These normally 

provide that the service deliverer (the municipality) will 

become the owner of those segments of the residential 

areas earmarked as streets, public amenities, 

facilities and public places. In conventional township 

establishment, these arrangements do not have to 

be made by agreement, but flow from the process 

by force of law, i.e. through conditions of township 

establishment.

If a CPA wants the municipality to install and deliver 

services, and maintain the infrastructure in perpetuity, 

it has to assist the municipality by setting aside the 

land in a manner that the municipality can take 

ownership of the public amenities and facilities, as well 

as the streets. It also has to assist the municipality to 

ensure that there are legally enforceable agreements 

between the municipality as service provider and 

the user. As noted, the (bulk) user may be the CPA 

as owner of residential sites, or the users may be 

individual occupants. 

The issue is not that the municipality cannot be obliged 

(with reference to the Constitution) to provide services. 

The issue is that it will be practically and legally 

impossible for the municipality to provide the services 

in a sustainable manner over many years unless proper 

arrangements are put in place. 

Section 41 of the Development Facilitation Act on 

‘vesting and reversion of ownership of public streets 

and places’ sets out the position as it applies across 

South Africa:

(1) The ownership of all public streets and public 

places indicated as such on the general plan of a 

land development area shall without compensation 

vest in the local government body in whose local 

government area the land development area is 

situated at the time when transfer of land in 

ownership become registrable as contemplated in 

section 38 (1).

(2) If the general plan of a land development area is—

(a) cancelled in whole or in part the ownership of 

the public streets and public places in the land 

development area shown on the cancelled plan 

or part thereof shall upon such cancellation 

revert to the person or body who or which was 

the owner of the land concerned at the time of 

the land development application in question;
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(b) amended in terms of any law which authorises 

the closing of such street or place or portion 

thereof, the ownership of such street, place or 

portion shall revert to the person or body who 

or which was the owner of the land concerned 

at the time of the land development application.

In those provinces where the DFA is not applicable, 

similar provincial township establishment legislation 

applies.8 Where municipal infrastructure is supplied 

on land held by a CPI, the land is private land. 

Steps should therefore be taken to ensure that the 

infrastructure (like buildings) remain in ownership 

or at least long-term effective control (e.g. through 

a 99-year lease) of the municipality. So where the 

municipality erects buildings which have to serve an 

ongoing, communal purpose, such as a crèche for the 

local children, the land should be transferred to the 

municipality.

4.1.6 The problem of private townships

Huge problems can result when land-holding entities 

develop ‘private townships’ on their (privately owned) 

land. In such a case the CPA owns the streets 

and public places and service facilities. It has the 

obligation to maintain the streets and public facilities 

and amenities and pay rates for services. While the 

members have an obligation to pay for services, the 

CPA is legally responsible for these payments. If it fails 

to pay, services will be disconnected. As observed 

below, the CPA is usually not well placed to carry out 

this function:

The CPI holds the land, not for his/her benefit, but for 

and on behalf of an entire community. The owner is 

not in this case a well-equipped body corporate but as 

stated, a volunteer committee who receives no stipend 

and who is not practically in a position to either levy or 

enforce the collection of ‘private village rates’ (LRC & 

CGE 2003).

In 1997, Samantha Hargreaves summarised the 

problem as follows: 

Where property is owned under freehold, the delivery 

and maintenance of services is the responsibility of 

the owner. This has serious implications for CPAs in 

that they will have to take primary responsibility for 

the facilitation, delivery and maintenance of internal 

services such as roads, water supply, refuse removal 

amongst others (Hargreaves 1997:13).

In the two cases reviewed below – Clarkson and 

Farmerfield – where private township development and 

rural or institutional housing subsidies have been used, 

many problems have arisen. 

In these cases, the CPA as owner of the land assumed 

liability to the municipality as bulk service provider. The 

CPA in turn internally reticulated the water and other 

infrastructure with use of the rural/institutional housing 

subsidy and had the obligation, in terms of Section 

24 of the Local Government: Municipal Property Rates 

Act, to collect service fees from users because it is 

the ‘owner’ of the land and the houses situated on the 

land, and is ultimately responsible for the payment of 

any services rendered by the municipality.

CPAs have few mechanisms by which to enforce 

payment from their members. While there is no 

reason in law why a CPA cannot enforce conditions 

(e.g. payment of bills) on its members or why a 

municipality cannot sue a CPA, or hold it to account 

as it would any private company or landowner, a CPA 

is not usually a highly organised body corporate that is 

capable of enforcing payment from its members and 

preventing its members from free-riding. The evidence 

cited in the previous chapter highlights the general 

failure to provide support to CPAs once established. 

While this has implications for the individual rights of 

members, it also has implications for municipalities 

and other agencies which need to transact with a CPA. 

The weaker the entity, the more limited its ability to 

transact and the higher the risk that such a transaction 

carries for the contracting party. For example, if 

the CPA is unable to pay its service charges, the 

municipality has no method of recouping payment 

directly from the defaulting members of the CPA. 

Municipal township establishment, where feasible, is 

the preferable option to limit such risks and ensure 

uninterrupted service. However, as we examine below, 

this, too, is not without its difficulties.

4.2 Township establishment 
and spatial development

There are a number of dilemmas related to township 

establishment in the context of land reform. Most 

municipalities are already confronting serious service 

backlogs. The IDP is supposed to enable prioritisation 

of infrastructure investment and service delivery. The 

National Spatial Development Perspective (NSDP) 
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has been developed to assist government to confront 

key planning questions which surface during the 

IDP process. It aims to answer the common but 

difficult question: ‘Where should government direct 

its investment and development initiatives to ensure 

sustainable and maximum impact?’ (Presidency 

2006). A number of factors need to be taken into 

account when planning to provide services to land 

reform projects, including the location and scale of the 

proposed settlement and the fit with local government 

service delivery priorities. 

4.2.1 The problem of remote 
settlements

In terms of the principles informing the NSDP and 

IDPs, there is no development benefit in establishing 

settlements which are far from employment 

opportunities and existing health and education 

resources. However, in certain cases, the land which 

people acquire through Restitution and the original 

SLAG may not be well-located. Despite this, people 

acquiring land will often require a place to live and 

access to water, sanitation and electricity together with 

health and education facilities. 

An area-based approach utilising well located and 

productive land makes settlement and infrastructure 

development more attractive to local authorities ‘as 

areas with demonstrated economic potential are most 

favourable for overcoming poverty’ (Presidency 2006).

However, despite the potential benefits of this 

approach, it needs to be recognised that there is still a 

significant legacy of scattered and largely unsupported 

projects to address – many of them on land which falls 

outside areas prioritised for infrastructure and LED.

Clearly the solution is not as simple as advocating 

formal township establishment and trying to get 

municipalities to assume responsibility when it is 

clearly unreasonable for them to do so. It is often 

neither feasible nor desirable to formally declare 

townships in remote areas. This land may be far from 

existing service centres and may fall outside the areas 

prioritised for infrastructural investment in the IDP and 

municipal spatial development framework. However, 

there may be compelling reasons why this has to be 

considered, particularly in Restitution cases where 

claimant communities have opted for restoration and 

return to land from which they were originally removed. 

This highlights the need for a range of development 

options that allow for flexible solutions appropriate to 

people’s stated needs. 

4.2.2 Narrow conceptualisation of 
rural settlement planning

Rural settlement planning suffers from an urban 

township establishment bias and is often narrowly 

conceptualised as finding sites, providing a layout plan, 

accessing services and providing top structures. It 

often ignores the component of household livelihood, 

which includes resources and skills to ensure food 

security, the development of capacity to generate 

income and productively use the land, and the ability 

to access health, welfare and educational amenities 

(Bannister 2003). 

There are also cases where people opt not to live 

in formalised township-type living environments, 

advancing strong social reasons for choosing to live in 

kin-linked settlements scattered across the property. 

It is clear that under these circumstances township 

establishment, at least in the commonly understood 

sense of term, would be inappropriate. 

In principle, rural settlement arising from land reform 

needs to be guided by people’s contexts and stated 

needs. However, these needs have to be matched with 

the capability of local and provincial government to 

meet them. Clearly resettlement of significant numbers 

of people has implications for the plans and budgets 

of a range of departments. These include health, 

education and social services, which administers 

pensions and child support grants, as well as 

municipalities, which must supply bulk infrastructure. 

Typically budgets for schools and health facilities 

are allocated way in advance and cannot be very 

responsive to changing demographics brought about by 

land reform. 

4.2.3 Finding alternative solutions

In Restitution cases where people have chosen the 

restoration of their land, concerns have been raised 

about establishing isolated townships with inadequate 

facilities. In such cases, service delivery is likely to be 

limited to national minima of access to basic sanitation 

and a source of clean water, with the land-holding 

entity or a designated community-based service 

provider being responsible for subsequent operation 

and maintenance. 
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As the Mvula Trust has observed:

In remote rural areas logistics dictate that 

municipalities need to get communities to assist in 

managing services…. The challenge is to retain the 

incentives for community involvement and to avoid 

cost escalations (Mvula Trust 2006). 

This approach requires the development of water 

services institutions at the local level which have 

access to external support. The approach taken 

by Mvula Trust is to assist community-based water 

services providers to access maintenance, institutional, 

social development and technical mentoring support. 

Such an approach will require dedicated support to 

CPIs or community service providers to manage and 

maintain services.

4.3 Recognising a service 
delivery continuum

The cases reviewed briefly below indicate that 

different approaches have been taken with respect to 

settlement planning and service delivery – some more 

sustainable than others. They indicate that there is a 

wide variety of settlement contexts which need to be 

understood and appropriate solutions which need to 

be developed to deliver services sustainably. It is clear 

that there is no possibility of a ‘one-size-fits-all’ service 

delivery model. Rather, we can conceptualise a service 

delivery continuum ranging from formal township 

establishment, where land for settlement is excised 

and transferred to the municipality which assumes 

responsibility for service provision, right through to 

the provision of basic services in remote areas where 

formal township establishment is not feasible. 

4.3.1 Formal township establishment 

Formal townships have been established in some land 

reform projects. These include Algeria in the Western 

Cape and Witbank and Riemvasmaak in the Northern 

Cape. Land has been excised and transferred to the 

municipality which has, in turn, opened a township 

register, surveyed individual erven and transferred 

these to their respective owners. 

As one of the first land Restitution projects, 

Riemvasmaak was registered as a Presidential Lead 

Project. However, when people returned, there was 

no housing, only a few structures. Initially people lived 

in tents in poor conditions. The community shared 

taps and toilets and two public telephones. There was 

no electricity. However, subsequently a township was 

established, houses constructed and services delivered 

by the municipality.

In Algeria the settlement (which existed before the 

restoration) has been planned and established in 

terms of the Provision of Certain Land for Settlement 

Act. Individual erven have been demarcated and 

transferred within the township to individual owners. 

The District Municipality (Algeria falls within a District 

Management Area) is responsible for service delivery 

and maintenance.

4.3.2 Private townships

In other instances, private townships have been 

established for ACLA, Redistribution (SLAG projects) 

and Restitution projects (e.g. Bakubung ba Ratheo). 

Once infrastructure and housing have been provided, 

usually using the balance of SLAG or a Restitution 

award, the land-holding entity is left with the 

responsibility for providing and maintaining services 

and collecting service levies. 

The Bakubung CPA (which is unusual in that the 

executive consists in the main of skilled black 

professionals living in the major urban centres) has 

managed to collect levies from members resident 

on the properties. In addition, one person has been 

assigned to maintain water infrastructure on the 

property. 

However, the land-holding entity often lacks the 

resources to collect service payments, or maintain 

service infrastructure. This has major implications 

for the long-term sustainability of the infrastructure 

investment (and by implication the project itself), given 

that when the infrastructure reaches the end of its 

lifespan, there will be no funds to replace it. 

Clarkson and Farmerfield are settled land claims where 

the land is held by a CPI. All beneficiaries or members 

of the CPI live on the land by way of occupation 

certificates (or participation agreements). The CPI is 

responsible for the facilitation and maintenance of 

the infrastructure located within its boundaries and 

the burden falls on the CPI to collect the necessary 

fees from the residents/members to pay for service 

provision, maintenance of infrastructure, etc.
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The Farmerfield land claim was settled in 1996. The 

beneficiaries opted to establish themselves as a trust 

(the Farmerfield Communal Property Trust). The land is 

situated about 60km from the town of Grahamstown 

in a very dry area. There are no municipal services 

located at Farmerfield, other than pre-paid electricity 

meters. A building (which was already on the property 

at the time of restoration), has been ‘loaned’ to the 

provincial Department of Education for use as a school. 

Water is provided by means of a borehole. The 

borehole was paid out of the rural housing subsidy 

which was approved for the 56 beneficiaries of the 

Trust. However, electricity is required to pump water 

from the borehole to the borehole’s holding tank. 

Like any CPI, the Trust is responsible for the 

maintenance of all infrastructure situated within its 

boundaries such as roads, septic tanks, the borehole, 

water piping and stormwater drainage. It is also 

responsible for paying all the bills for any services 

rendered. There are currently only 25 families residing 

at Farmerfield. Most residents at Farmerfield are 

indigent and many are unemployed. The roads are in 

need of maintenance, and the Trust has no business 

plan or income. 

When the Trust fails to pay the electricity bill, the 

municipality cuts off the supply and the members go 

without water. This creates more problems than it 

solves. People have a right to water so the municipality 

sends a water bowser to fill the holding tank. On 

occasion, the municipality has even paid the electricity 

bill on behalf of the Trust so that water can be pumped 

from the borehole. The municipality undertakes this 

as an emergency measure, but this clearly is not 

sustainable into the future.

Clarkson is a settled Restitution claim which currently 

involves 175 families who have been long-term 

residents on a Moravian Church Mission Station and 

400 Mfengu families as land claim returnees. New 

homes have been built for the returnees. Occupants 

hold the land in terms of individual participation 

agreements with Clarkson Communal Property Trust, 

which has been registered as a ‘similar entity’ in terms 

of the CPA Act. The CPI in turn holds the land in terms 

of a 99-year lease agreement with the Church.

Inhabitants at Clarkson are experiencing problems 

with regard to the maintenance and management of 

municipal services. The problem is caused by the fact 

that the Moravian Church owns the land on which the 

sewerage works and a reservoir are situated, and the 

local authority is currently refusing to take responsibility 

for it. The Trust is in the process of negotiating an 

agreement in terms of which the local authority will 

assume the powers, duties and functions of the Trust, 

and will deliver services.

4.3.3 In situ service delivery

There are also cases where people with long-term 

occupancy rights on privately owned land subsequently 

acquired the property through land reform (e.g. 

Boskuil). In North West, the municipality installed 

infrastructure and provided services to the existing 

informal settlement on private land and continues 

to play a role in service delivery and maintenance. 

However, the failure of the CPA to pay for services has 

led to disputes between the municipality and the land-

holding entity. This sets up a cycle where continued 

non-payment leads to the municipality cutting off 

services. Residents then apply political pressure on 

the municipality and services are supplied once more. 

Again, this is an unsustainable arrangement which 

requires a formal solution.

4.3.4 Self-planned settlement 
without services

In other cases (e.g. eMpangisweni), people have 

independently settled on the land. Here traditional 

authority structures have been the vehicle to site and 

establish clan-based settlements on the property. But 

there has been no service delivery because settlement 

did not taken place as part of an approved township 

establishment process which was written into the plan. 

As a result, people are left to draw water from unsafe 

sources and have no sanitation facilities. 

In Ilanga Liphuma, former farm workers acquired 

a property, but were apparently forbidden by the 

municipality to erect structures on it. As a result, 

members who work on the farm live in an old 

workshop/shed with no services at all, bar water from a 

farm windmill.

4.3.5 Remote settlements

In the case of Dwesa-Cwebe, where seven CPAs were 

established on formerly communal land characterised 

by scattered patterns but accommodating large 
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numbers of people, no township establishment is 

possible and ways have to be found to ensure access 

to clean water and sanitation in situ.

4.4 Indigency subsidy to 
people living in private 
townships on CPI-owned land

Government makes available operating and capital 

grants such as the MIG, which the municipality 

augments through its own sources, including rates and 

service charges, in order to deliver free basic services. 

Free basic services are part of a suite of measures to 

provide a social safety net for poor households.

Many land reform beneficiaries should theoretically be 

able to qualify for free essential household services in 

terms of municipal indigent policy. This policy applies 

to a household (and not an individual) where it can 

be demonstrated that all members of a household 

who are over 18 years of age earn less than R1 700 

per month. Once the subsidy for that household has 

been approved, the household is entitled to receive 

Figure 9.3: Arrangement of functions to provide a social safety net

Source: DPLG 2005.

6 kilolitres free basic water per month and 50 kilowatts 

free basic electricity per month, which is loaded onto 

the recipient’s prepaid electricity card, while the costs 

of refuse removal are either waived or subsidised.

Currently, municipalities are not geared to provide 

indigent policy support to persons living on private 

land owned by a CPA unless there has been a formal 

process of township establishment. This creates the 

contradiction that poor people on private land acquired 

through the land reform programme are excluded from 

the benefits of this policy. 

4.5 Conclusions

From the above it can be clearly established that:

• Local, provincial and national government have 

an obligation to ensure the provision of services 

in terms of the Constitution and a range of 

enabling legislation.

• When the municipality invests in service 

infrastructure on private land without first 

declaring a township and excising the residential 
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portion, the assets vest with the landowner 

through the principle of superfices solo cedit 

– the buildings belong to the land – unless this 

is specifically waived through the enactment of 

legislation like the Water Services Act. 

• The process of township establishment, where 

this is feasible, opens the way for municipally-

managed service provision and makes it possible 

for indigent households to qualify for free basic 

services as is their right.

• In cases where private townships have been 

established, it is unlikely that municipalities 

will provide free basic services as they lack the 

means to administer them and to recoup monies 

where people consume more than their allocation 

and refuse to pay.

• It is only feasible to establish townships where 

these are reasonably well-located or there are 

other compelling reasons to do so.

• There are many existing land reform projects 

where settlements have been established 

and new projects which will establish human 

settlements that are remote. In these cases, it is 

not reasonable to expect municipalities to provide 

services, and alternative service arrangements 

will need to be found.

5 Management of 
natural resources
In this section we locate broader natural resource 

management issues which have relevance for land 

reform.

5.1 Current trends in the state 
of natural resources

The draft National Sustainable Development 

Framework (DEAT 2006) highlights a number of 

broad trends with respect to the overall state of the 

environment and our natural resources. These trends 

shape the environment in which land reform takes 

place and are indicative of the range of risk factors 

which must be addressed as part of the planning 

process:

• Climate change models forecast a rise in 

temperatures between 1 and 3 degrees over 

the next 50 years, coupled with reductions of 

between 5% and 10% of average annual rainfall. 

Key features associated with climate change 

include the increasing frequency of extreme 

weather events – droughts, cyclones, violent 

storms9 and floods.

• South Africa is a water-stressed country. It 

is predicted that without improvements in 

management of water resources, and assuming 

6% growth in the economy, demand will outstrip 

supply by 2025.

• Water quality is variable and has declined overall 

since the 1999 State of the Environment (SOE) 

report.

• South Africa is dominated by very shallow sandy 

soils with severe inherent limitations from an 

agricultural point of view. Only 3% of our land is 

considered high-potential land. The vulnerability 

of our soils to degradation, coupled with a 

tendency to over-exploit the limited carrying 

capacity to meet growing food requirements 

by using inappropriate farming methods, 10 

has resulted in far-reaching nationwide soil 

degradation.

• Rising oil prices impact on the cost of off-farm 

inputs that are used in conventional farming. 

These particularly affect emerging farmers and 

the land reform programme.

• In general, South Africa’s biodiversity and 

ecosystem health are declining, and climate 

change is predicted to have a severe impact on 

biodiversity. 

5.2 Resource management 
planning: The missing element 

Resource management planning and sustainable 

resource utilisation required in terms of environmental 

policy and law are often neglected in the development 

and business plans commonly produced for land 

reform projects. In a number of projects, serious 

environmental concerns have emerged. These range 

from settlements located in environmentally sensitive 

areas, poorly sited sanitation facilities (e.g. adjacent 
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to watercourses), pollution of ground and surface 

water, poor management of wetlands, inadequate 

waste management facilities, unrehabilitated mining 

sites, conflicting paradigms with respect to rangeland 

management, uncontrolled spread of invasive alien 

species, cutting of protected trees and forested areas, 

ploughing of virgin soils, and heavy pressure on grazing 

resources. 

Many of these problems are the result of an 

inadequate assessment of the capability of natural 

resources to sustain the needs of the numbers of 

land and agrarian reform participants. Too often 

environmental and resource capability considerations 

are left late in the planning process, when key 

approvals have already been made. Early consideration 

of environmental issues would not only identify 

potentially problematic activities that could jeopardise 

livelihoods and natural resources, but also could assist 

in identifying opportunities presented by the natural 

environment.

5.3 Too much law, too 
little support

As will be discussed below in some detail, there is a 

raft of environmental legislation but, on the whole, 

very poor co-ordination between the implementing 

departments, resulting in fragmented environmental 

management and poor public understanding of 

legislative requirements.

There is currently no joint programme run by the 

national departments responsible for environmental 

legislation (DEAT, DWAF, NDA, DME and others) 

to enable people acquiring land rights under the 

land and agrarian reform programme to become 

aware of their rights and duties and liabilities in 

terms of environmental law. This can have serious 

consequences for land and agrarian reform 

participants. In some instances, a failure to understand 

the regulatory environment could prejudice access 

to key resources. For example, land and agrarian 

reform projects requiring water in excess of basic 

needs requirements are required to either register 

their existing water use, or to apply for water to be 

allocated, subject to the water management strategy 

within the area.

Failure to comply with legislation may result in 

serious penalties. For example, there is currently very 

little knowledge amongst land and agrarian reform 

practitioners of the requirements of the National Veld 

and Forest Fire Act. In terms of the Act, uncontrolled 

burning that spreads to neighbouring properties could 

potentially render the land-holding entity civilly and 

criminally liable for any damages caused. Several other 

pieces of legislation contain similar penalties. 

Co-ordination between departments responsible 

for administering different legislation regulating the 

environment and natural resource use appears to be 

very weak and, in many instances, non-existent. On 

the ground this can be a recipe for fragmentation or 

neglect. 

5.4 Lack of clarity about 
individual and group resource 
rights and use

In addition to the above problems, there is also a key 

foundational issue that was discussed in Chapter 8 

– the lack of clarity and differentiation with regard to 

members’ rights to resources. The experience of the 

land reform programme highlights that land rights are 

far more complex than the initial acquisition of a legal 

right to land. They involve the determination of complex 

bundles of rights to natural resources (e.g. those who 

want access to forest resources, those requiring land 

for grazing, those wanting access to the coast for 

marine resource harvesting, etc.) that are typically not 

clarified in settlement agreements. 

A critical part of the SIS Strategy involves the focus 

on determining these rights and establishing a plan to 

clarify their implementation. This is closely linked the 

resource management plan that is one of the outputs 

of DLA’s existing environmental and sustainability 

assessment process.

5.5 Co-management of 
protected areas and State 
forests

Within the Restitution programme, there are the 

special challenges associated with claims on protected 

areas and State forests. Memoranda of understanding 

were negotiated with DEAT and DWAF in this regard.

Restitution settlements in protected area settlements 

require that conservation management must be 
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in place and, although ownership vests with the 

claimants, their access to and use of the land is 

restricted. Settlement agreements usually require that 

a co-management agreement is developed between 

claimants and the conservation authority to manage 

the reserve into the future. 

The success of co-management agreements usually 

revolves around the extent to which benefits are clearly 

defined and can be realised by the claimants. In 

many instances, claimants have expressed confusion 

concerning the nature of the benefits that they are 

acquiring in terms of the settlement agreement. This 

is often made more difficult by complex institutional 

arrangements and a web of legislation that confuses 

the implementers. In the case of Dwesa-Cwebe where 

an agreement was brokered between DLA, DWAF, 

DEAT and the provincial departments responsible 

for the environment, this agreement had simply not 

been implemented. It is also often the case that the 

benefits will be inadequate when spread amongst large 

communities.

This is clearly a specialist area within the overall 

land and agrarian reform programme which requires 

particular attention and which is discussed in more 

detail below.

6 The legal framework 
There is a complex and still fragmented collection of 

legislation that regulates the environment, much of 

which applies to the way in which land reform needs to 

be planned and supported.

The State’s legal obligations pertaining to 

environmental governance and management 

are grounded in a number of sources of law: the 

Constitution, especially the Bill of Rights, the common 

law,11 domestic legislation, and certain international 

treaties. Landowners’ rights and responsibilities 

respecting the environment also may be traced to 

these same sources of law. Over the last ten years, 

the South African government has passed a significant 

body of legislation geared towards environmental 

management and protection. While these efforts are 

laudable, one current result is that new landowners 

are confronted with a complex mass of interlinking 

but distinct pieces of legislation containing various 

environmental entitlements, duties and obligations.

We consider both State and landowners’ environmental 

responsibilities in the land reform context. Chapter 3 

also covers aspects of relevant laws.

6.1 The South African 
Constitution

The State and all its citizens are bound by the 

provisions of the Constitution, which is the foundational 

instrument against which all other laws and conduct 

may be tested.  

The Constitution contains important principles, 

including the requirement that all organs of state 

adhere to the principles of co-operative governance 

and apply the values and principles applicable to public 

administration.12 

In land reform, this means that the various State 

departments, authorities and representatives must 

work together to facilitate a just transfer of land 

to beneficiaries. Similar co-operative obligations 

also apply to State entities carrying environmental 

management and other responsibilities.

Chapter 2 of the Constitution is the Bill of Rights, 

which contains a number of important rights and 

obligations from both environmental and land reform 

perspectives. Two particularly important sections are: 

the ‘environmental right’ clause (Section 24) and the 

property clause (Section 25).13 Below we consider 

the implications of these two sections in terms of the 

State’s responsibilities in the land reform process.

6.1.1 Environmental rights

In the land reform and environmental context, a 

particularly important provision in the Bill of Rights 

is Section 24, which states that everyone has the 

‘right to an environment that is not harmful to their 

health or well-being’ (24(a)) and a ‘right to have the 

environment protected, for the benefit of present and 

future generations, through reasonable legislative and 

other measures that prevent pollution and ecological 

degradation; promote conservation; and secure 

ecologically sustainable development and use of 

natural resources while promoting justifiable economic 

and social development’ (24(b)).

The wording of Section 24(b) indicates that the 

State and organs of state have an obligation to take 
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‘reasonable legislative and other measures’ to secure 

the goals listed therein, including preventing ecological 

degradation and achieving ecologically sustainable 

development and natural resource use.

The vast array of legislation discussed below meets 

the State’s responsibilities in part. However, the 

requirement that the State take ‘other measures’ 

means that legislation by itself is not sufficient, and 

that the State must take further action to ensure the 

environmental goals are achieved in practice.

A number of court decisions have considered the 

meaning of ‘other measures’ in terms of both the 

environmental right, and other provisions in the Bill 

of Rights that use this same or similar language. 

In the context of the right to have access to 

adequate housing (Section 26), Judge Yacoob of the 

Constitutional Court has commented:

The State is required to take reasonable and other 

measures… Mere legislation is not enough. The State 

is obliged to act to achieve the intended result, and 

the legislative measures will inevitably have to be 

supported by appropriate, well directed policies and 

programmes implemented by the Executive. These 

policies and programs must be reasonable both in 

their conception and their implementation. The 

formulation of a program is only the first stage in 

meeting the State’s obligations. The program must also 

be reasonably implemented. An otherwise reasonable 

program that is not implemented reasonably will not 

constitute compliance with the State’s obligations.14

Programmes instituted by the State must be 

‘balanced and flexible’, constituting a coherent public 

programme.15 However, the ‘precise contours and 

content of the measures to be adopted are primarily a 

matter for the Legislature and the Executive’.16 A range 

of measures may be deemed reasonable, as it is not 

for the court to ultimately dictate or directly control 

government policy and public expenditures.17 

The Constitutional Court has affirmed that it will review 

government ‘measures’ (or lack thereof) to determine 

whether the impugned activity is ‘reasonable’.18 

In other words, the court will require the bearer 

of constitutional obligations ‘to perform them in a 

manner which is reasonable’.19 In evaluating the 

‘reasonableness’ of measures, the court has further 

stressed that context is important. Amongst other 

factors, courts will consider and weigh the gravity of 

the right’s violation against the nature of the duty 

demanded from the State. It also will consider the 

‘social, historical and economic context’, and the 

government’s institutional capacity.20 On a number of 

occasions, the Constitutional Court has acknowledged 

that this socio-economic and historic context places 

significant pressures on the State to meet these 

obligations. In the Grootboom judgment, the judges 

commented that:

This case shows the desperation of hundreds of 

thousands of people living in deplorable conditions 

throughout the country. The Constitution obliges the 

State to act positively to ameliorate these conditions. 

The obligation is to provide access to housing, health-

care, sufficient food and water, and social security 

to those unable to support themselves and their 

dependants. The State must also foster conditions to 

enable citizens to gain access to land on an equitable 

basis. Those in need have a corresponding right to 

demand that this be done.

I am conscious that it is an extremely difficult task for 

the State to meet these obligations in the conditions 

that prevail in our country. This is recognised by the 

Constitution which expressly provides that the State 

is not obliged to go beyond available resources or to 

realise these rights immediately. I stress however, 

that despite all these qualifications, these are rights, 

and the Constitution obliges the State to give effect 

to them. This is an obligation that Courts can, and in 

appropriate circumstances, must enforce.21

In terms of limited financial resources, the 

Constitutional Court has noted that the State may 

not simply rely on a general statement of limited 

resources, but rather must detail the ‘precise character 

of the resource constraints, whether human or 

financial, in the context of the overall resourcing of the 

organ of State.’22 Further, the court has emphasised 

the need to support rights-holders in desperate or 

crisis situations.23

As Section 4(b) is binding on all organs of state, each 

department or organ participating in the land reform 

process has an obligation to consider how such a right 

may be fulfilled, not only in terms of legislation, but 

in terms of how it is implemented. The vulnerability of 

particular groups also should be considered as part of 

project and policy implementation.
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6.1.2 Property rights

Section 25(2)–(4) of the Bill of Rights indicates that 

property, which includes property other than land, may 

be expropriated in the public interest, including the 

country’s commitment to land reform and equitable 

access to natural resources. It also acknowledges that 

a person or community whose tenure of land is legally 

insecure as a result of past racially discriminatory laws 

or practices is entitled to either legally secure tenure or 

comparable redress.24 

The section specifically provides that a person or 

community dispossessed of property after 19 June 

1913, also because of racially discriminatory laws or 

practices, is entitled to the extent provided by national 

legislation either to equitable redress or restitution of 

the property.25 

Section 25 also requires the State to take ‘reasonable 

legislative and other measures, within its available 

resources, to foster conditions which enable citizens 

to gain access to land on an equitable basis’. This 

language parallels that found in Section 24(b), the 

environmental right discussed above. Once again, 

there is a suggestion that the State must take steps 

to ensure implementation measures are in place that 

foster equitable access to land.

Finally, Section 25(8) states that that no part of 

Section 25 ‘may impede the state from taking 

legislative and other measures to achieve land, water 

and related reform, in order to redress the results of 

past racial discrimination’, provided that any such 

departure is reasonable and justifiable in an open and 

democratic society based on human dignity, equality 

and freedom.26 

6.1.3 Limits on rights

Finally, in considering rights and obligations contained 

in the Bill of Rights, it should always be kept in mind 

that:

• the rights listed in the Bill must be balanced 

against each other; and

• rights may be limited by laws, to the extent that 

such a limitation is ‘reasonable and justifiable in 

an open and democratic society based on human 

dignity, equality and freedom, taking into account 

all relevant factors’.27 

6.2 National environmental 
legislation

The following pieces of legislation contain rights and 

obligations relating to the environment. This list is 

not exhaustive, but rather identifies and summarises 

particularly relevant national laws for those concerned 

with environmental issues in the land reform process. 

The summaries outline the contents of the statute 

generally, mentioning State powers and responsibilities, 

but focusing particularly on rights and obligations 

relevant to landowners.28 

6.2.1 National Environmental 
Management Act

NEMA is a key piece of environmental legislation. 

It seeks to provide for co-operative environmental 

governance by establishing principles for decision-

making on matters affecting the environment, 

institutions that will promote co-operative governance, 

and procedures for co-ordinating environmental 

functions exercised by organs of state. It further seeks 

to provide for certain aspects of the administration 

and enforcement of other environmental management 

laws.

NEMA Principles

Section 2 of NEMA contains the National 

Environmental Management Principles (NEMA 

Principles), which apply to the ‘actions of all organs of 

State that may significantly affect the environment’. 

These Principles must guide decisions under NEMA 

or any statutory provision concerning the protection 

of the environment. The Principles also guide the 

interpretation, administration and implementation 

of NEMA and any other law concerned with the 

protection or management of the environment.29 As 

such, any State action that ‘may significantly affect the 

environment’, as well as any decision under NEMA or 

under any of the other pieces of legislation discussed 

here, must take the NEMA Principles into account.

The NEMA Principles are extensive, with particularly 

important and relevant principles to the land reform 

process including:

• Environmental management must place people 

and their needs first, serving their physical, 

psychological, developmental, cultural and social 

interests equitably.30 
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• Development must be socially, environmentally 

and economically sustainable.31

• Sustainable development requires the 

consideration of all relevant factors, including 

that:

• the disturbance of ecosystems, loss 

of biological diversity, waste, pollution 

and degradation of the environment are 

avoided, or, where they cannot be avoided, 

minimised and remedied;

• the use and exploitation of non-renewable 

natural resources is responsible and 

equitable, and takes into account the 

consequences of resource depletion, 

while renewable resources are utilised in 

a manner that does not jeopardise their or 

ecosystem integrity; and

• negative impacts on the environment 

and on people’s environmental rights are 

anticipated and prevented, and where 

they cannot be prevented, minimised and 

remedied.32 

• Equitable access to environmental resources, 

benefits and services to meet basic human needs 

and ensure human well-being must be pursued, 

and special measures must be taken to ensure 

access to categories of persons disadvantaged by 

unfair discrimination.33 

• Widespread participation of interested and 

affected parties in environmental governance 

must be promoted, and all people given the 

opportunity to develop the ‘understanding, skills 

and capacity necessary for achieving equitable 

and effective participation’.34

• Community well-being and empowerment must 

be promoted through environmental education, 

the raising of environmental awareness, the 

sharing of knowledge and experience and other 

appropriate means.35

• Decision-making must be open and transparent, 

and access to information provided in 

accordance with the law.36 

• There must be intergovernmental co-ordination 

and harmonisation of policies, legislation and 

actions relating to the environment.37

• The environment is held in the public trust for 

the people, the beneficial use of environmental 

resources must serve the public interest and the 

environment must be protected as the people’s 

common heritage.38 

• The vital role of women and youth in 

environmental management must be recognised 

and their full participation promoted.39

• Sensitive, vulnerable, highly dynamic or stressed 

ecosystems require specific attention in 

management and planning procedures, especially 

if subject to significant human resources usage 

and development pressure.40

The relevance of NEMA Principles for land reform

It is important that land reform projects consciously 

take the NEMA Principles into account in shaping 

and implementing land reform policy. Land reform 

decisions wield the potential to significantly impact on 

the environment and, as such, apply to DLA’s decisions 

and actions. 

While broadly formulated, the Principles clearly 

indicate that organs of state should be guided by the 

overarching goal of achieving socially, environmentally 

and economically sustainable development. 

Government programmes and policies should include 

‘special measures’ to ensure equitable access to all 

environmental resources, including land, environmental 

benefits and services. They should further seek 

to ensure community empowerment, widespread 

participation in environmental governance, and skill, 

knowledge and capacity-building.

Finally, such goals must be achieved through inter-

governmental co-operation and policy harmonisation.

Current situation

DLA was the first government department to develop 

an EI&MP in terms of NEMA. In addition, it has 

produced comprehensive policy and guidelines 

on integrating environmental planning into land 

reform and land development (DLA 2001) and has 

developed an Environmental Sustainability Assessment 

Tool to ensure the incorporation of environmental 

considerations in the land reform planning and project 

cycle. The policy and guidelines are largely focused on 

planning at project scale, while ESAT aims to provide 

a simple approach to aid beneficiaries and planners 

to undertake a rapid appraisal of the environmental 
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opportunities and constraints at project sites. Both 

the guidelines and ESAT have yet to be effectively 

integrated as part of the departmental business 

process, although ESAT is about to be further field- 

tested prior to its adoption.

Environmental implementation and/or 
management plans

In seeking to establish procedures for co-operative 

governance, NEMA requires provincial governments 

and certain State departments to prepare and 

implement EI&MPs.41 DLA is one such department.

The purpose of these plans includes harmonising 

environmental policies and programmes, minimising 

duplication and promoting consistency in 

environmental governance, as well as securing the 

protection of the environment across South Africa. 

Environmental management or implementation 

plans generally should comply and reflect NEMA 

Principles, identify and describe relevant policies, 

plans, programmes and means of ensuring co-

operative governance with other national departments 

and spheres of government.42 In preparing these 

plans, each of these organs of state must take into 

consideration every other EI&MP already adopted, in 

order to ensure consistency amongst such plans.  

EI&MPs are key mechanisms through which various 

organs of state may consider how their laws, policies 

and practices impact on the environment and how to 

co-ordinate their environmental responsibilities with 

other government actors. It is essential that each 

department fully and carefully considers the orientation 

and consequences of individual policy decisions. To 

fulfil the statutory obligations summarised above, 

individual organs of state should carefully consider 

how to align their duties with those of other organs of 

state which have already prepared an environmental 

implementation or management plan, engaging in 

consultation with those organs if necessary. Each 

organ must also carefully consider NEMA Principles 

in all aspects of its operations, ensuring specific 

programmes and policies reflect and support those 

ideals.

Environmental impact assessments/authorisations

NEMA establishes activities that require an 

environmental authorisation, whereby persons 

engaging in certain activities must undertake an EIA 

and obtain regulatory approval before undertaking 

that activity. Pursuant to NEMA, EIA regulations have 

been in effect since 3 July 2006.43 These new EIA 

Regulations regulate the submission, processing, 

consideration and adjudication of applications for 

environmental authorisation of activities.44  

It is important that land reform beneficiaries are aware 

of the new EIA process, in advance of land transfer, 

including events that will trigger a requirement to 

obtain approval under this process and the possibility 

of applying for ‘exemptions’.

When a party wishes to undertake a listed activity, that 

party must first obtain environmental authorisation. 

Listed activities vary significantly, but typically involve 

fairly large undertakings on land or a change in 

zoning relating to land. The regulations do contain 

‘exemptions’, whereby persons may apply to be 

exempt from certain provisions in the regulations. In 

the case of land reform beneficiaries, such exemption 

applications could be made to reduce any particularly 

onerous requirements, including bearing the full cost 

of applications for environmental authorisation. The 

regulations provide little guidance, however, as to the 

factors that will be considered in evaluating whether to 

grant such exemptions.45

The new EIA Regulations also demand co-operation 

between different spheres and levels of government, if 

an environmental authorisation is required both under 

the NEMA EIA Regulations and under other legislation, 

and the information requirements or processes 

established under each are similar. Specifically, the 

regulations require that the regulatory authorities under 

the applicable statutes enter into a written agreement 

to avoid duplication of processes or in the submission 

of information.46

Duty of care, compliance and enforcement

The statute establishes a duty of care on ‘every person 

who causes, has caused or may cause significant 

pollution or degradation of the environment’, requiring 

these persons to ‘take reasonable measures to 

prevent such pollution or degradation from occurring, 

continuing or recurring’ or, insofar as such harm is 

authorised by law or cannot reasonably be avoided 

or stopped, ‘to minimise and rectify such pollution 

or degradation’.47 If a responsible person does not 

take such steps, a designated government authority 

may order such a person to do so. If that government 

authority does not so order, NEMA permits any person 

to apply to a competent court for an order directing 

such government action.48 



Se
tt

le
m

en
t 

an
d
 I

m
p
le

m
en

ta
ti

o
n
 S

u
p
p
o
rt

 (
SI

S)
 S

tr
at

eg
y 

fo
r 

La
n
d
 a

n
d
 A

gr
ar

ia
n
 R

ef
o
rm

 i
n
 S

o
u
th

 A
fr

ic
a 

C
h
ap

te
r 

9

312

It is important that landowners are aware of this broad 

duty of care, established by NEMA, which may apply to 

a broad array of environmental ‘situations’, including 

waste disposal, pollution and significant degradation of 

natural resources including water, veld and forests.

Inspectors may be appointed under the Act to enforce 

obligations contained in NEMA and other specific 

environmental management Acts, such as those 

discussed below. It is an offence to interfere with such 

inspections.49 

6.2.2 Environmental Conservation Act

While significant portions of the ECA were repealed by 

NEMA, a number of relevant sections remain in force. 

The ECA also provides certain government authorities 

with broad response powers in cases where the 

environment is being ‘seriously damaged, endangered 

or detrimentally affected’.50 These wide-ranging powers 

include obliging the responsible party to perform 

any activity or function, at their own expense, to 

rehabilitate the damage caused to the environment, 

and if they fail to do so, to bear the cost of such 

rehabilitation efforts undertaken by the government. 

Environmental impact assessments may still be 

required pursuant to EIA regulations promulgated 

under the ECA,51 if the activity began prior to the 

promulgation of the new NEMA EIA Regulations.   

Since the passage of NEMA into law, the ECA is now of 

significantly reduced relevance, but it is important that 

landowners are aware that an EIA process may still be 

required under the ECA, and of government powers to 

require rehabilitation on private land.

6.2.3 National Environmental 
Management: Biodiversity Act 

This law is more commonly known as the Biodiversity 

Act. Amongst other objectives, it seeks to provide 

for the management and conservation of biological 

diversity and its components, the sustainable 

use of indigenous biological resources, and the 

fair and equitable sharing of benefits arising from 

bioprospecting of indigenous biological resources. It 

further seeks to provide for co-operative governance in 

biodiversity management and conservation.52 

In seeking to achieve integrated and co-ordinated 

biodiversity planning, the statute requires the Minister 

to formulate a National Biodiversity Framework, 

which identifies priority areas for conservation action 

and the establishment of protected areas, amongst 

other things. The framework must be consistent with 

NEMA Principles as well as binding international 

agreements, such as the United Nations Convention 

on Biological Diversity. This mechanism is an effort 

to ensure co-operative environmental government, 

as exhibited by the requirement that the framework 

‘provide for an integrated, co-ordinated and uniform 

approach to biodiversity management by organs of 

state in all spheres of government, non-governmental 

organisations, the private sector, local communities, 

and other stakeholders and the public’.53

The statute also provides for the formulation of 

bioregional plans. These plans cover a geographic 

region that contains whole or several nested 

ecosystems and is characterised by its landforms, 

vegetation cover, human culture and history. These 

plans must contain measures for biodiversity 

management and monitoring, and be consistent with 

the Biodiversity Act, NEMA Principles, the National 

Biodiversity Framework and relevant international law.  

The National Biodiversity Framework may be a useful 

tool in the land reform process, as it should inform and 

assist area-based planning in that process.  

Relevant government departments and the public must 

be consulted before any of these frameworks or plans 

are adopted.54 

Bioregional plans and biodiversity management plans 

constitute important mechanisms for protecting 

biodiversity in South Africa, and may be utilised to 

focus and direct the responsibilities of State and 

private parties.

Protected ecosystems/species and preventing alien 
or invasive species

The statute also provides for the protection of 

ecosystems and species that are threatened or in need 

of protection and seeks to prevent the introduction and 

spread of alien or invasive species.  As such, it controls 

and regulates:

• certain threatening activities occurring in 

identified ecosystems;55  

• certain activities which may negatively impact on 

the survival of identified threatened or protected 

species;56 and
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• certain restricted activities involving alien or listed 

invasive species.57

If an invasive species appears on land, a landowner 

must:

• notify any relevant authority in writing of the listed 

invasive species occurring on that land;

• take steps to control, eradicate and prevent the 

spread of the listed invasive species; and

• take all the required steps to prevent or minimise 

harm to biodiversity.58

It should be noted here that the Conservation of 

Agricultural Resources Act, discussed below, also deals 

with invader species, giving authorities under that Act 

various powers to deal with the unauthorised presence 

of invader species. 

Government authorities may require landowners to 

take action and, if they fail to do so, may implement 

the order and recover costs from the landowner. If the 

competent authority fails to act, any person may make 

a request for action and may subsequently apply to the 

court for an order directing such action.59  

Land reform beneficiaries should be made aware of the 

statutory obligation to control alien or invasive species, 

and the risks of being made financially responsible for 

measures undertaken by government authorities in this 

regard.

Bioprospecting involving indigenous 
biological resources

The statute also regulates the export of, and 

bioprospecting involving, indigenous biological 

resources.60 Before a permit relating to bioprospecting 

is issued, the regulatory authority must protect 

interests of certain stakeholders, including the person 

providing/giving access to the indigenous biological 

resources and the indigenous community whose 

traditional uses, knowledge or discoveries will be used 

as part of the bioprospecting activity. This includes 

information disclosure and material transfer and/or 

benefit-sharing agreements.61 

Before engaging or acting in co-operation with any 

other person engaging in bioprospecting activities of 

any kind, land reform beneficiaries should determine 

their rights and obligations under the Biodiversity Act.

6.2.4 National Environmental 
Management: Protected Areas Act

This law is commonly known as the Protected Areas 

Act. It creates a national system of protected areas 

in order to protect and conserve ecologically viable 

areas representative of biodiversity in the country. It 

further seeks to achieve co-operative environmental 

governance and to promote sustainable and equitable 

utilisation and community participation.62 

The legislation requires the State to act as trustee 

of protected areas, and to implement the Act ‘in 

partnership with the people’ to achieve the progressive 

realisation of the environmental rights contained in 

Section 24 of the Constitution.63

Types of protected areas

The statute acknowledges the following types of 

protected areas: special nature reserves, national 

parks, nature reserves (including wilderness areas), 

protected environments, world heritage sites, marine 

protected areas, specially protected forest areas, forest 

nature reserves and forest wilderness areas (under the 

National Forests Act) and mountain catchment areas 

(under the Mountain Catchment Areas Act). Areas may 

be declared protected under these various categories 

in order, for example, to protect highly sensitive, 

outstanding ecosystems (special nature reserves), 

if the area is of national or international biodiversity 

importance (national parks) or has significant features 

of biodiversity (nature reserve).

Landowners, acting individually or collectively, may 

request their land to be declared a special nature 

reserve, national park, nature reserve or protected 

environment.64

Consequences of protected area status

The statute controls such matters as access to 

protected areas,65 commercial prospecting and 

mining activities,66 and creates the power to regulate 

activities in those areas, including those relating to 

biodiversity management, community-based natural 

resource utilisation and development.67 It is an offence 

under the Act to contravene these provisions.68 Local 

communities inside or adjacent to a national park, 

nature reserve or world heritage site may obtain written 

permission to support community use of biological 

resources in the area, providing the use is sustainable 

and does not negatively impact species’ survival or 

ecological systems.69
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Management authorities for protected areas

Once an area is declared protected, the Minister must 

appoint management authorities, who in turn must 

prepare management plans for the special nature 

reserve, national park, nature reserve or protected 

environment.70 These plans must, amongst other 

things, contain the terms and conditions of any 

applicable biodiversity management plan, procedures 

for public participation, including participation 

by the owner (if applicable), any community or 

other interested party, and where appropriate, the 

implementation of community-based natural resource 

management.71 

The management authority may enter into an 

agreement with another organ of state, a local 

community, an individual or other party for the 

co-management of the area by the parties, or 

the regulation of human activities that affect the 

environment in the area.72 

Management authorities have further rights and 

obligations, contained in the Act’s regulations, as 

summarised below.

Land beneficiaries should be aware of any pre-existing 

management plans that would apply to land being 

transferred, and also of the possibility of entering into 

such plans, with agreement of the State, to co-manage 

the area.

6.2.5 Conservation of Agricultural 
Resources Act 

CARA seeks to provide for the conservation of natural 

agricultural resources by maintaining the production 

potential of land, combating and preventing erosion 

and weakening or destruction of water resources, 

protecting vegetation and combating weeds and 

invader plant species.73

CARA generally does not apply to any land situated 

in an urban area (which is land under the control of 

a local authority, excluding any commonage or other 

land used for agricultural purposes; or any land that is 

subdivided). However, the provisions relating to weeds 

and invader plants do apply in urban areas.74 

Control orders, directions, schemes and 
rendering advice

The statute contains fairly significant public powers 

and private obligations to achieve its objectives. Key 

mechanisms under the Act include control orders, 

directions and schemes on private land.  

Control measures (and directions to comply) may 

prohibit or control certain activities on private land, 

or oblige a land user75 to take certain actions. Such 

measures may relate to any measures deemed 

necessary to achieve the statute’s objectives, 

including:

• control of weeds and invader plants;76

• cultivation of virgin soil;

• utilisation and protection of cultivated land;

• irrigation of land;

• prevention or control of water logging or 

salination of land;

• utilisation and protection of vleis, marshes, water 

sponges, water courses and water sources;

• regulation of the flow pattern of run-off water;

• utilisation and protection of vegetation;

• grazing capacity of veld;

• maximum number and the kind of animals which 

may be kept on veld;

• prevention and control of veld fires;

• utilisation and protection of veld which has 

burned;

• restoration or reclamation of eroded land or land 

which is otherwise disturbed or denuded;

• protection of water sources against pollution on 

account of farming practices; and

• construction, maintenance, alteration or removal 

of soil conservation works or other structures on 

land.77 

Under CARA’s schemes, the State may also create 

schemes, which amongst other things may provide 

financial assistance to land users.78 Subsidies may be 

established in respect of anything that furthers CARA’s 

objects, including:

• the construction of soil conservation works;

• the reparation of damage caused by flooding or 

natural disasters to natural agricultural resources 

or soil conservation works;
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• reduction in the number of animals kept on land 

to restrict detrimental effect of drought on land;

• restoration or reclamation of eroded, disturbed, 

denuded or damaged land;

• planting and cultivation of particular crops to 

improve soil fertility or counteract soil erosion; 

and

• combating weeds or invader plants.

To date, the Minister has established schemes relating 

to soil conservation, flood relief, bush control and weed 

control.79

New land beneficiaries should be made aware that 

certain lands could be the subject of control orders. 

Further, the availability of CARA schemes may assist 

certain landowners in meeting their obligations under 

this statute.

Under CARA, any officer of the Department of 

Agriculture,80 a member of a conservation committee, 

or another authorised person may enter land at a 

reasonable time with a view to rendering advice on the 

utilisation and conservation of the natural agricultural 

resources or the control of weeds and invader plants.81 

Authorities have investigative and enforcement 

powers to deal with such issues as erosion, weeds or 

invader plants, conditions of grazing, status of natural 

vegetation, water sources and soil conservation.82

The Minister has passed regulations declaring certain 

plants ‘weeds’ and ‘invader plants’ under the statute, 

and imposing certain duties on ‘land users’ in respect 

of those plants.83 The CARA Regulations currently list 

198 species which are divided into three categories, 

each of which are subject to a different level of 

regulation. Category I species may not be grown 

anywhere in South Africa, other than in ‘biological 

control reserves’, and which must be eradicated if 

found. Category II plant species may only be grown 

with a permit under controlled circumstances. Category 

III lists plant species which may be grown, but not 

planted, propagated, imported or traded.84 

In addition to the statutory restrictions placed on 

activities relating to the above three categories of 

weeds and invader plants, the CARA Regulations 

specify certain methods that land users must use 

in controlling and eradicating the listed weeds and 

invader species.85 Land users are compelled to 

select control measures that are appropriate for 

the species and ecosystem concerned and these 

measures must be applied to propagating material 

and re-growth to prevent such plants from forming 

seed or re-establishing in any manner. Any action 

must be undertaken with caution and in a manner 

that will cause the least possible ‘damage’ to the 

‘environment’.

Soil conservation works

Land users must also maintain soil conservation works, 

at their own expense, and the ‘state of affairs’ on the 

land that resulted from any act performed under CARA. 

Land users also may be liable for the financial cost of 

construction of such works, if they or their successor 

in title fails to ensure such ongoing maintenance. Pre-

existing soil conservation works should be identified to 

new land beneficiaries.

6.2.6 National Water Act 

The NWA gives effect to the constitutional right of 

access to water. The statute’s overall purpose is 

to ensure that South Africa’s water resources are 

protected, used and managed in ways which take 

into account a number of factors, including inter-

generational equity, equitable access, redressing 

the results of past racial and gender discrimination, 

promoting sustainable and beneficial use, facilitating 

social and economic development, and providing for 

water quality and environmental protection.86

National Water Resource Strategy

To achieve its stated objects, the Act declares the 

national government to be the public trustee of 

the nation’s water resources, and prioritises socio-

economic and environmental needs.87 As such, the 

Minister must formulate a National Water Resource 

Strategy (NWRS), which may be established in phases 

or progressively. This strategy is a comprehensive 

document, which must set out DWAF’s strategies, 

objectives, plans, guidelines and procedures, 

and institutional arrangements for the overall 

management of water resources. Details that must 

be contained in this strategy include: identification 

of water management areas; the total quantity of 

water available within each water management area; 

principles relating to water conservation and demand 

management; and objectives relating to water quality. 

The strategy must also determine the inter-relationship 
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between institutions involved in water resource 

management and must promote the management of 

catchments within a water management area.88 

DWAF has published the first edition of the NRWS 

(DWAF 2004), which should be expressly considered in 

the land reform process.

Catchment management agencies and strategies

The Minister also must progressively establish 

catchment management agencies. The purpose 

of these agencies is to delegate water resource 

management to the regional and catchment level, and 

to involve local communities within the framework of 

the NWRS. The Minister may act as the catchment 

agency where one has not been established, or 

may appoint an advisory committee to develop the 

necessary capacity as a first step towards establishing 

such an agency.

Catchment management agencies must then formulate 

catchment management strategies. Catchment 

management strategies must be in harmony with the 

NWRS. In developing these catchment-level strategies, 

agencies must seek co-operation and agreement on 

water-related matters from various stakeholders and 

interested persons.89 

The catchment management strategy must include 

a water allocation plan and must establish principles 

for allocating water to existing and prospective 

users, taking into account all matters relevant to 

the protection, use development, conservation, 

management and control of water resources.

Strategies and plans adopted by catchment agencies 

also need to be considered as an inherent part of the 

land reform process.

Water user associations 

The Minister may also establish water user 

associations, which are localised, co-operative 

associations of individual water users who wish to 

undertake water-related activities for their mutual 

benefit.90 A water user association only has those 

water management duties expressly delegated to 

it. The Act provides a model constitution for these 

associations.91 Land reform beneficiaries may wish to 

consider forming a water user association in order to 

fully engage in the localised management of relevant 

water resources.

National monitoring and information systems

The Minister also must establish and maintain a 

national monitoring and information system. The goal 

of the monitoring system is to collect information that 

permits the assessment of water quantity, quality, use, 

rehabilitation, atmospheric conditions, and compliance 

with resource quality objectives, and health of aquatic 

ecosystems.92 

Certain information on floodlines, floods and droughts 

must be made available to the public. Townships may 

not be established without first evaluating certain flood 

risks.93 

Water use, water rights and licensing

A key function of the NWA is the regulation of water 

use through a licensing scheme.94 ‘Water use’ is 

defined broadly, and includes storing water, impeding 

or diverting the flow of a watercourse, removing 

water found underground for certain purposes, and 

disposing or discharging of waste in a manner that may 

detrimentally impact a water resource.95 In general, a 

water use must be licensed unless it is:96

• an expressly approved activity under the Act, 

which includes reasonable domestic use in a 

household, domestic gardening, animal watering 

(excluding feedlots) provided animals do not 

exceed land’s carrying capacity, firefighting and 

recreational uses (e.g. boating);97  

• a continuation of an existing lawful use 

(authorised under a previous Act, is a stream 

flow reduction or controlled activity contemplated 

under the NWA);98 or

• permitted by a general authorisation under the 

NWA,99 or the regulatory authority has dispensed 

with the licensing requirement because a 

statutory authorisation is available under another 

law.

It is an offence to use water otherwise than as 

permitted under the NWA100 and, as such, it is 

important for land reform beneficiaries to be aware of 

their duties and responsibilities in respect of water use.

Pollution prevention

The NWA makes persons who own, control, occupy 

or use land responsible for taking measures to 

prevent pollution of water resources, and empowers 

government authorities to take measures to enforce 
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this obligation.101 A catchment agency may enforce 

these obligations and recover costs from those 

responsible or from those who benefited from the 

measures.

Authorities must be given reasonable access to enter 

and inspect property in order to carry out routine 

inspections of the authorised use of water, and 

access with notice to carry out certain work.102 If 

authorities are not given reasonable access to perform 

rehabilitation or other remedial work, the necessary 

rights in the land may be expropriated to allow the 

authority to undertake that work.103

Pollution prevention is an important responsibility 

that should be expressly acknowledged before land is 

transferred to beneficiaries in the land reform process. 

New beneficiaries must be aware, for example, of their 

duty to respond to emergency incidents causing water 

pollution.

The National Water Act also regulates the safety of 

dams, and places certain obligations on dam owners, 

or those in control of dams.104

6.2.7 Marine Living Resources Act 

The Marine Living Resources Act (MLRA) provides for 

the conservation of the marine ecosystem, the long-

term sustainable and equitable utilisation of marine 

living resources and orderly, fair and equitable access 

to exploitation, utilisation and protection of certain 

marine resources.105 

Certain beneficiaries of land reform in coastal or 

other areas may benefit from the subsistence fishing 

provisions provided for under this Act, and should be 

made aware of their rights in this regard.

The statute establishes a permit system, whereby 

persons must apply for and obtain a permit and a right 

before undertaking commercial fishing or subsistence 

fishing.106 

Sustainable subsistence fishing

The Minister may establish areas or zones for 

subsistence fishing. After consultation, the Minister 

may also declare a specified community to be a 

fishing community, from which inhabitants may be 

declared subsistence fisheries, any other person to 

be a subsistence fisher. Similarly, the community may 

control any other fishing in the subsistence fishing 

zone.107

6.2.8 National Forests Act 

The NFA seeks to promote the sustainable 

management and development of forests for the 

benefit of all, to restructure forestry in State forests, 

to protect certain forests and trees, to promote 

community forestry and greater participation in 

all aspects of forestry activities, and to ‘promote 

the sustainable use of forests for environmental, 

economic, educational, recreational, cultural, health 

and spiritual purposes’.108 

Similar to NEMA, the National Forests Act contains 

principles that must be ‘considered and applied in a 

balanced way’ in the exercise of powers under the Act 

and in the exercise of any legislative power or duty 

which will impact on a natural forest or woodland.109 

These principles include that:

• natural forests must not be destroyed save in 

exceptional circumstances where a proposed new 

land use is preferable in terms of its economic, 

social or environmental benefits;

• a minimum area of each woodland type should 

be conserved; and

• forests must be developed and managed in a 

manner that, amongst other things, conserves 

biological diversity, ecosystems and habitats, 

sustains the potential yield and promotes the 

fair distribution of their economic, social and 

environmental benefits, and conserves natural 

and heritage resources.

In the land reform process, the State has an obligation 

to consider these factors in facilitating the transfer of 

land to beneficiaries.

Protection of trees and forests

No person may ‘cut, disturb, damage or destroy’ any 

indigenous trees in any natural forest without a license 

or Ministerial exemption.110

The Minister may declare land to be a ‘protected forest 

area’. If such land is not a State forest, the Minister 

must either purchase or expropriate the land, or obtain 

the consent of the landowner.111 Similarly, the Minister 

may declare a tree, group of trees, a woodland or a 

species of tree to be protected.112

These controls may directly impact on the ability of 

land reform beneficiaries to access trees and other 
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forest resources, and as such should be clearly 

understood before land transfer takes place.

Urgent prevention of deforestation and rehabilitation

The Minister also has the power to intervene urgently 

to prevent deforestation and to rehabilitate deforested 

areas by declaring such an area a ‘controlled forest 

area’.113 Such a declaration empowers the Minister 

to stop any persons from accessing the area and 

from removing forest produce from the area, and 

requires the owner to take specified steps to prevent 

deforestation or rehabilitate the natural forest or 

woodland, and requires the owner to submit and 

comply with a sustainable forest management plan for 

the area.

State forests

The legislation also regulates a wide range of 

forest uses, primarily in State forests, ranging from 

recreational use to commercial and community 

forestry.114 All rights to use and manage State forests 

and to forest produce in State forests vest in the State, 

represented by DWAF. However, in certain land claims 

cases, the Minister may establish a trust in all or part 

of a State forest, including cases where a claim for 

restitution under the Restitution Act is outstanding or 

where the Minister is contemplating granting rights in 

the land to a community occupier.115

These mechanisms should be considered by the State 

in the land reform process.

6.2.9 National Veld and Forest Fire Act 

The purpose of the National Veld and Forest Fire Act is 

to prevent and combat veld, forest and mountain fires, 

and establishes a variety of institutions, methods and 

practices for achieving this purpose.116 

The statute primarily deals with the institutional 

arrangements necessary for dealing with fire risks, 

including the establishment of fire protection 

associations for the purpose of predicting, preventing, 

managing and extinguishing veldfires, and the 

maintenance of a fire danger rating system for the 

entire country. It further imposes certain duties on 

landowners to manage and prevent fire risk.

Fire protection associations

The statute indicates that owners117 may form a fire 

protection association for the purpose of ‘predicting, 

preventing, managing and extinguishing veldfires’ in an 

area which has regular veldfires, a relatively uniform 

risk of veldfire or relatively uniform climatic conditions 

or types of forests/vegetation. The Minister generally 

may give assistance to, and co-operate with, owners in 

forming such an association, which may be registered 

under the Act.118 

Fire protection associations must at least:

• develop and apply a veldfire management 

strategy, which establishes mechanisms for 

co-ordination with neighbouring fire protection 

associations;

• identify the ecological conditions that affect the 

fire danger;

• regularly communicate the fire danger rating to 

members;

• organise and train members in firefighting, 

management and prevention, including informing 

members about relevant equipment and 

technology;

• supply the Minister at least annually with 

statistics about veldfires in its area, and furnish 

any information necessary to maintain the fire 

danger rating system; and

• appoint a fire protection officer, unless the Chief 

Fire Officer assumes the same powers.119 

New Land Beneficiaries should consider forming or 

joining existing fire protection associations for their 

area and be made aware of their rights, obligations and 

liabilities in terms of the NVFFA. On the majority of land 

reform projects there is very limited awareness of the 

provisions of this Act which, as outlined in Chapter 4, 

can place land reform projects at risk in the event that 

a fire starts on the property owned by the community 

and spreads to neighbouring land. The community 

may even be held liable if a fire starts on another 

owner’s land, and spreads across their property onto a 

neighbour’s land.

Fire management and prevention

In order to manage fire risks, the statute obliges 

owners120 to prepare and maintain firebreaks on land 

where ‘a veldfire may start or burn or on whose land 

it may spread’. It sets out the procedure for doing 

so, addressing the role of adjoining owners and the 
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fire protection association. The duty to prepare and 

maintain firebreaks includes the following:

• Every owner must prepare and maintain a 

firebreak along any boundary that he or she 

shares with another owner’s land.

• If the owner wishes to do a controlled burn, the 

owner must co-operate with neighbours including 

burning on mutually agreed dates if possible.

• Taking into account the weather, climate, terrain 

and vegetation, firebreaks must be wide and 

long enough to be effective, must not cause 

soil erosion, and must be reasonably free of 

inflammable material capable of carrying a 

veldfire.121 

The NVFFA further places a duty on owners ‘on whose 

land a veld fire may start or burn or from whose land it 

may spread’ to acquire equipment and have personnel 

available to fight fires if they break out.122 Failure to 

meet the requirements of the Act is an offence.123 

Although becoming a member of a fire protection 

association is voluntary, it is a potentially valuable way 

of enabling landowners in an area to share resources, 

meet their obligations under the Act, and reduce the 

potential for liability claims.

6.2.10 Mineral and Petroleum Resources 
Development Act

The MPRDA has a number of diverse objects, including: 

promoting equitable access to mineral and petroleum 

resources; promoting economic growth and resource 

development; providing for security of tenure; and 

giving effect to the ‘environmental right’ contained in 

the Constitution.124 

However, it needs to be stated that many land 

reform projects that have mineral resources, are not 

receiving any support from the State (e.g. Klipgat). 

This highlights the gulf between the law and the reality 

on the ground. This will need to be actively addressed 

within ABPs and at a policy level. 

This section summarises only those provisions of the 

MPRDA which apply to mineral resources.

Custodianship of mineral resources

According to the MPRDA, mineral resources are the 

‘common heritage’ of South Africans, and the State 

acts as the ‘custodian’ of those resources.125 The State 

is required to ensure the sustainable development 

of the resources ‘within a framework of national 

environmental policy, norms and standards while 

promoting economic and social development’.

Environmental regulation 

Amongst other obligations, the MPRDA establishes a 

series of regulatory steps which seek to account for 

environmental impacts of mining and related activities.

Applicants for mining rights must conduct an EIA 

before the right will be granted. Applicants for 

prospecting and mining rights must also engage in 

some degree of public consultation before submitting, 

respectively, an environmental management plan126 

or environmental management programme.127 These 

plans and programmes must be approved before 

the prospecting or mining right becomes effective.128 

Applicants must also make advance financial provision 

to cover rehabilitation costs.129 

Once a prospecting or mining right is obtained, rights- 

holders must monitor and report on environmental 

performance, proactively quantify and manage risks 

pertaining to environmental impacts and, if necessary, 

increase financial provision for meeting the increased  

cost of environmental rehabilitation. Rights-holders 

must also plan for closure throughout the lifecycle 

of the mine.130 The MPRDA further imposes an 

obligation to rehabilitate the environment ‘as far as it is 

reasonably practicable’ to its ‘natural or predetermined 

state or to a land use which conforms to the generally 

accepted principle of sustainable development’.131 

If the rights holder ‘fails to rehabilitate or manage, 

or is unable to undertake such rehabilitation or to 

manage any negative impact on the environment’, the 

Minister may access the required financial provision 

to rehabilitate or manage the negative environmental 

impact in question.132 

More generally, the MPRDA makes rights-holders 

responsible ‘for any environmental damage, 

pollution or ecological degradation’ that results from 

reconnaissance, prospecting or mining operations, 

which may occur ‘inside and outside the boundaries 

of the area to which such right, permit or permission 

relates’ [emphasis added],133 while directors of a 

company or members of a close corporation are 

jointly and severally liable for any ‘unacceptable’ 

negative impact on the environment caused by that 

corporation.134
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Land reform programme beneficiaries may wish to 

engage in the MRPDA environmental process in one 

of two ways: as applicants for various authorisations 

under the Act, or, as interested and affected parties, 

should their land be near, or be potentially impacted 

upon by, proposed prospecting or mining activities.

6.2.11 National Heritage Resources Act

The purpose of the NHRA is to protect and promote 

good management of South Africa’s heritage 

resources, and to encourage and enable communities 

to nurture and conserve their legacy so it is available to 

future generations. 

Protection of heritage sites and objects

The Act makes heritage resources of cultural 

significance or other special value part of the national 

State, and therefore places them under the care of the 

South African Heritage Resources Agency (SAHRA).135 

This national estate may include buildings, historic 

settlements, landscapes and natural features, burial 

grounds and certain moveable objects, including 

objects of decorative art or scientific interest. 

Provincial and municipal authorities also play a role in 

managing provincial heritage resources and local-level 

functions.136

New landowners should be made aware of any 

pre-existing heritage sites or objects located on 

their properties, and be further educated on their 

responsibilities regarding those sites or objects. They 

may also wish to approach heritage authorities in order 

to obtain a designation for a particular site or object 

under this Act.

6.3 Other relevant laws (local 
and provincial)137

Environmental governance in South Africa is not 

isolated only to the national sphere. Relevant laws exist 

also at the provincial and local levels.  

6.3.1 Provincial nature 
conservation laws 

As a starting point to considering provincial laws 

that govern nature conservation, it is necessary to 

acknowledge the ongoing relevance of the nature 

conservation Ordinances which applied in the pre-

1994 provinces of South Africa – the Cape Province, 

Natal, Orange Free State and Transvaal. These 

Ordinances still apply in the nine post-1994 provinces, 

unless they have been replaced or supplemented by 

other laws.

• The Nature and Environmental Conservation 

Ordinance (Cape) applies to the Western Cape, 

Eastern Cape138 and Northern Cape, and to those 

parts of North West which were part of the old 

Cape Province. 

• The North West Parks and Tourism Board Act 

applies to the whole of North West. The old 

homeland laws still apply in those parts of this 

province which were part of Bophuthatswana.139

• The Nature Conservation Ordinance (Transvaal) 

applies to Gauteng. 

• Limpopo and Mpumalanga provinces, formerly 

part of the Transvaal, have passed new governing 

legislation. The Limpopo Environmental 

Management Act replaces the Transvaal 

Ordinance. In Mpumalanga, the Transvaal 

Ordinance is supplemented by the Mpumalanga 

Nature Conservation Act and the Eastern 

Transvaal Parks Board Act.140

• The Nature Conservation Ordinance (Orange Free 

State) still applies in the Free State.

• The Nature Conservation Ordinance (Natal) 

applies in KwaZulu-Natal, but has been 

significantly supplemented by the KwaZulu-Natal 

Nature Conservation Management Act and its 

amendments.141 

These Ordinances and some of the new post-

1994 legislation generally establish protection for 

certain listed flora and fauna, typically seeking to 

protect indigenous species. Categories vary in each 

Ordinance or provincial Act, but include such types as 

‘endangered wild animals’, ‘protected wild animals’, 

‘game’, ‘ordinary game’, ‘protected game’, ‘protected 

plants’ and ‘protected flora’.

It is important that new landowners are aware of any 

existing provincial board responsible for provincial 

parks, protected areas and protected species. New 

beneficiaries of the land reform programme also should 

be aware of any provincially protected species or land 

areas.
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6.4 Conclusions: Where are 
we now?

From the above we can conclude that:

• DLA has obligations in terms of NEMA and a host 

of related legislation to integrate environmental 

planning and monitoring into land reform.

• DLA has approved policy and guidelines with 

respect to the integration of environmental 

planning (DLA 2001), but these remain largely 

unimplemented.

• There is a tension between planning and 

supporting sustainable land reform projects 

and transferring land at increased speed. 

This requires a balance to be struck that 

enables accelerated delivery while ensuring 

greatly enhanced project sustainability from 

social, economic, institutional and ecological 

perspectives.

• There is a complex array of environmental 

legislation which is often poorly understood 

and inadequately addressed as part of the 

land reform planning, implementation and 

monitoring processes. There is a significant gulf 

between what is on the statute books and its 

implementation on the ground.

• This legislation contains both opportunities and 

potential liabilities for land reform participants 

– neither of which are adequately catered for, 

potentially either putting new landowners at risk 

or cutting them off from potential benefits.

• Environmental assessment and management 

will not necessarily happen on the same spatial 

scale as the political boundaries of an area-

based strategy, as catchment and ecosystem 

boundaries are shaped by a different logic. 

This presents a challenge with regard to the 

integration of environmental planning and 

management into area-based planning.
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Endnotes
1 DLA was the first government department to 

produce an Environmental and Implementation 

Management Plan (EI&MP) in terms of NEMA.

2  International Union for Conservation of Nature and 

Natural Resources.

3  The Programme is housed in DPLG (http://isrdp.

dplg.gov.za/).

4  The implementation of the free basic water policy 

is up to municipalities. See www.dwaf.gov.za/

freeBasicWater/ for implementation status. See 

also the implementation guidelines (DWAF 2002).

5  Section 74 of the Municipal Systems Act reads as 

follows:

(1) A municipal council must adopt and implement 

a tariff policy on the levying of fees for 

municipal services provided by the municipality 

itself or by way of service delivery agreements, 

and which complies with the provisions of this 

Act and with any other applicable legislation.

(2) A tariff policy must reflect at least the following 

principles, namely that—

(a) users of municipal services should be treated 

equitably in the application of tariffs;

(b) the amount individual users pay for services 

should generally be in proportion to their use 

of that service;

(c) poor households must have access to at 

least basic services through—

(i) tariffs that cover only operating and 

maintenance costs; 

(ii) special tariffs or life line tariffs for low 

levels of use or consumption of services 

or for basic levels of service; or

(iii) any other direct or indirect method 

of subsidisation of tariffs for poor 

households;

(d) tariffs must reflect the costs reasonably 

associated with rendering the service, 

including capital, operating, maintenance, 

administration and replacement costs, and 

interest charges;

(e) tariffs must be set at levels that facilitate the 

financial sustainability of the service, taking 

into account subsidisation from sources 

other than the service concerned;

(f) provision may be made in appropriate 

circumstances for a surcharge on the tariff 

for a service;

(g) provision may be made for the promotion of 

local economic development through special 

tariffs for categories of commercial and 

industrial users;

(h) the economical, efficient and effective use of 

resources, the recycling of waste, and other 

appropriate environmental objectives must 

be encouraged:

(i) the extent of subsidisation of tariffs for poor 

households and other categories of users 

should be fully disclosed.

 (3) A tariff policy may differentiate between 

different categories of users, debtors, service 

providers, services, service standards, 

geographical areas and other matters as long 

as the differentiation does not amount to unfair 

discrimination.

6  ‘Buildings become part of the land.’

7  See Section 79(1), (2)and (3) and Section 80 et 

seq.

8  The Western Cape has its own provincial equivalent 

of the DFA, but it has not been promulgated. 

KwaZulu-Natal and the Northern Cape have their 

own provincial Acts in place of the DFA.

9  The significance of the violent storms is not so 

much the damage that they cause but rather 

what they mean for weather patterns and rainfall 

distribution. Crop farmers require rainfall to be 

evenly spread throughout the growing season. 

Violent storms may deliver significant percentages 

of an area’s annual average rainfall in one event. 

While areas still may receive cumulative totals 

close to, or even in excess of, their annual average 

rainfall, extreme weather events may deliver 50% 

of this in ways which are not conducive for farming.

10  Degradation results from high-input and energy-

intensive monocropping systems as opposed 

to biologically-intensive mixed farming systems, 

which rely on optimising organic recycling through 

intensive crop rotations, integrated soil nutrient 

management (ISNM), and integrated pest/disease 

management (IPDM). It can also result from 

overcrowding people on land which is unable to 

support their needs. There is a counter-argument 
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to this position which holds that high population 

densities can support greater intensification in the 

use of resources and improved land and natural 

resource husbandry as a result.

11  The common law is concerned with how people 

interact with each other in the context of the 

environment. It protects use and enjoyment of 

property, within certain limits, including that such 

use and enjoyment does not interfere with the 

rights of other people. The common law also 

applies to State action.

12  Sections 41, 195 and 239.

13  Other relevant sections of the Bill of Rights include 

the access to information clause (Section 32); 

the just administrative action clause (Section 

33); the right to life clause (Section 11); and 

various clauses dealing with socio-economic rights 

including the right of access to adequate housing 

(Section 26), the right of access to sufficient food 

and water and to health care services (Section 

27), and the right of children to basic nutrition and 

shelter (Section 28).

14  Government of South Africa and others v 

Grootboom and others 2001 (1) SA 46 (CC), at 

paragraph 42, as cited in BP Southern Africa (Pty) 

Ltd v MEC for Agriculture, Conservation and Land 

Affairs [2004] 3 All SA 201 (W), at 217 (discussing 

Section 24(b) of the Bill of Rights).

15  Grootboom, supra, at paragraphs 41–43.

16  BP Southern Africa, supra, at page 217.

17  Grootboom, supra, at paragraph 41; cited in 

Minister of Health and Others v Treatment Action 

Campaign and Others 2002 (5) SA 721 (CC), at 

paragraph 36.

18  See also Treatment Action Campaign, supra, 

at paragraphs 23–73 and paragraphs 82–95; 

Soobramoney v Minister of Health, KwaZulu-Natal 

1998 (1) SA 765 (CC) at paragraphs 11–14; 

Khosa and Others v Minister of Social Development 

and Others; Mahlaule and Another v Minister of 

Social Development and Others 2004(6) BCLR 569 

(CC) at paragraphs 48–9; Rail Commuters Action 

Group and Others v Transnet Ltd t/a Metrorail and 

Others 2005 (4) BCLR 301 (CC).

19  Rail Commuters, supra, at paragraph 87.

20  Grootboom, supra, at paragraphs 25 and 43; 

Soobramoney, supra, at paragraph 11.

21  Grootboom, supra, at paragraphs 93–4, cited in 

Treatment Action Campaign, supra, at paragraph 

24.

22  Rail Commuters, supra, at pages 337–8, paragraph 

87.

23  Grootboom, supra.

24  Section 25(6).

25  Section 25(7).

26  Sections 25(8) and 36(1).

27  Section 36(1).

28  For disputes arising under these laws, the 

legislation as well as associated regulations and 

guidelines should be consulted.

29  NEMA Section 2(1).

30  NEMA Section 2(2).

31  NEMA Section 2(3).

32  NEMA Section 4(a).

33  NEMA Section 4(d).

34  NEMA Section 4(f).

35  NEMA Section 4(h).

36  NEMA Section 4(k).

37  NEMA Section 4(n).

38  NEMA Section 4(o).

39  NEMA Section 4(q).

40  NEMA Section 4(f).

41  NEMA Section 11.

42  NEMA Sections 13–14.

43  Government Notices R385, R386 and R387 in 

Government Gazette 28753, 21 April 2006. From 

this point, GN R385 is hereafter referred to as ‘EIA 

Regulations’. The NEMA EIA regulations replace the 

previous 1997 EIA Regulations promulgated under 

the Environment Conservation Act 73 of 1989.

44  EIA Regulations Section 1.
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45  EIA Regulations Sections 51–55.

46  EIA Regulations Section 6.

47  NEMA Section 28(1).

48  NEMA Sections 28(4) and 28(12).

49  NEMA Sections 31(A)–(Q) and 34(A).

50  ECA Section 31(A).

51  ECA Sections 21–22.

52  Biodiversity Act Section 2.

53  Biodiversity Act Sections 38 and 39.

54  Biodiversity Act Sections 47, 99 and 100.

55  Biodiversity Act Sections 52–55.

56  Biodiversity Act Sections 56–58.

57  Biodiversity Act Sections 65–69 (alien) and 70–77 

(invasive).

58  Biodiversity Act Section 73.

59  Biodiversity Act Section 74.

60 Biodiversity Act Sections 80–86.

61  Biodiversity Act Section 82.

62  Protected Areas Act Section 2.

63  Protected Areas Act Section 3.

64  Protected Areas Act Section 35.

65  Protected Areas Act Sections 45 (special nature 

reserve), 46–47 (national park, nature reserve and 

world heritage site).

66  Protected Areas Act Section 48.

67  Protected Areas Act Sections 49, 86 and 51.

68  Protected Areas Act Section 89.

69  Protected Areas Act Section 50(1)(b).

70  Protected Areas Act Sections 39 and 41 and 

Protected Areas Act Regulations 81–81.

71  Protected Areas Act Section 41.

72  Protected Areas Act Section 42.

73  CARA Preamble and Section 3.

74  CARA Section 2.

75  ‘Land user’ is defined broadly to include landowner, 

any person who has a personal or real right in the 

land in the capacity of fiduciary, fideicommissary, 

servitude holder, possessor, lessee or occupier 

irrespective of whether she or he resides thereon, 

any person who has the right to cut trees or wood 

on land or to remove trees, wood or other organic 

material, and any local authority in control of land. 

Persons carrying on prospecting or mining activities 

are not included.

76  What constitutes ‘weeds’ and ‘invader plants’ is 

determined by regulation under the Act.

77  CARA Section 6.

78  CARA Sections 8–9.

79  Government Notice R1047 in Government Gazette 

9238 of 25 May 1984; Government Notice R1046 

in Government Gazette 9235 of 25 May 1984; 

Government Notice R1045 in Government Gazette 

9238 of 25 May 1984; and Government Notice 

R1044 in Government Gazette 9238 of 25 May 

1984.

80  CARA was passed before the NDA and the PDoAs 

were established.

81  CARA Section 10.

82  CARA Section 18.

83  Government Notice R1048 in Government 

Gazette 10029 of 25 May 1984, as amended by 

Government Notice R280 in Government Gazette 

22166 of 30 March 2001.

84  CARA Regulations, supra, 15A–C.

85  CARA Regulations, supra 15E.

86  NWA Section 2.

87  NWA Section 3.

88  NWA Sections 5–7.

89  NWA Sections 8–11 and 77–90.

90  NWA Sections 91–98.

91  NWA Schedule 5.

92  NWA Sections 137–138 (monitoring system) and 

139–143 (information system).
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93  NWA Sections 144–145.

94  NWA Sections 4 and 21–26.

95  NWA Section 21.

96  NWA Sections 4, 22 and Schedule I.

97  NWA Section 4 and Schedule I.

98  NWA Sections 32–35.

99  NWA Section 39.

100  NWA Section 151.

101  NWA Section 19.

102  NWA Sections 124–125.

103  NWA Section 65.

104  NWA Sections 117–123.

105  MLRA Section 2 and Long Title.

106  MLRA Sections 13 and 18.

107  MLRA Section 19.

108 NFA Section 1.

109  NFA Section 3.

110 NFA Section 7.

111 NFA Sections 8–9.

112 NFA Sections 12–13.

113 NFA Section 17.

114  NFA Section 19–32.

115  NFA Section 27(A).

116 NVFFA Section 1.

117  Owner includes lessees and others who control 

land, and where the land is ‘controlled by a 

community, the executive body of the community 

in terms of its constitution or any law or custom’ 

(NVFFA Section 2).

118  NVFFA Section 3.

119  NVFFA Section 5.

120  See footnote 117.

121  NVFFA Sections 12–16.

122  NVFFA Section 17.

123  NVFFA Section 25.

124  MPRDA Section 2.

125  MPRDA Section 3.

126  Section 1 of the MPRDA defines this as ‘a plan 

to manage and rehabilitate the environmental 

impact as a result of prospecting, reconnaissance, 

exploration or mining operations conducted under 

the authority of a reconnaissance permission, 

prospecting right, reconnaissance permit, 

exploration right or mining permit, as the case may 

be’.

127  MPRDA Sections 22(4) and 39. In Section 1, 

such a programme is defined circularly as ‘an 

approved environmental management programme 

contemplated in section 39’.

128  MPRDA Sections 17(5) (prospecting) and 23(5) 

(mining).

129  MRPDA Sections 1 and 41(1).

130 MPRDA Regulation 56.

131 MPRDA Section 38(1)(d).

132 MPRDA Section 41(2).

133 MPRDA Section 38(1)(e).

134 MPRDA Section 38(2).

135 NHRA Section 3.

136 NHRA Section 8.

137 Much of the information for this section was 

obtained from Chapter 12 of Glazewski 2005. 

138  The Ciskei Nature Conservation Act also applies to 

those parts of the Eastern Cape which formed part 

of the pre-1994 homeland of that name.

139 Bophuthatswana Nature Conservation Act and 

Protected Areas Act (Bophuthatswana).

140 Eastern Transvaal is the old name for Mpumalanga.

141 KwaZulu-Natal Nature Conservation Management 

Amendment Acts 5 of 1999 and 7 of 1999.

142 Not to be confused with the National Environmental 

Management: Protected Areas Act 57 of 2003 

(known as the Protected Areas Act).


